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The Childs Case: The Facts

> On January 1. 1999 at about 1:35 a.m.
zoe Childs, 17 years old, was renaeread a
paraplegic as a result of a motor vehicle
accradent

Her vehicle was struck head o1 by,
another car, ariven by Desmond.
Desormeaux, when the Desorimealx
vehicle crossed the centre line

Childs’ boyifriend was Killed 1 the
accrdent and the passengers I tiiel tivo
cars were seriously Injureaq




The Childs Case: The Facts

> Desormeaux was extremely intoxicated
at the time of the accrdent

> Expert evidence showed that
Desormeaux’s blooa alcohol level at the
time of the accrdent was 235 millligramnis
per 100 milliliters of blood.

> Desormeaux’s blood alcofiol level was
almost three times trerlegal /i

> HIs companions’ blood alconol Ievel was
similarly elevated




The Childs Case: The Facts

> Desormeaux was coming from a New
Year’s party hosted by Zimmeriman ana.
Courrier

> This was a pot luck party anad a BYOb5
party

> The socilal host, Courrier, ana e ariver:
Desormeaux, had been long stanaing

friends and haad knowi eacri otier 1or:
close to 20 years




The Childs Case: The Facts

> In fact Courrier and Desormeaux had
/ived together for short period or time a
number of years prior to the accident

> Desormeaux had visited cCourrier’s ana.
Zimmerman's resigence over the years
on a number off occasions




The Childs Case: The Facts

> Desormeaux was a long standing
alcoholic

> He had been convicted of impailred
adriving on twao. prior 0¢casions

> He had been convictea of ariving Wwiillé
his licence was suspenaed.




The Childs Case: The Facts

> When he drank, Desormeaux would
become so Intoxicated that his roomn
mates had to put plastic on the furniture
to prevent him from wertting tiie
furniture

> On occasion Desormeaux woulad sit
adown and consume 24 beers




The Childs Case: The Facts

> On the night of the accident,
Desormeaux arrived at the party at
about 10:00 p.m. Wwith some food, a
case of 24 beer, a bottle of Amoretto

and a bottle of wine

> HIs two friends who: came Wit i,
were ViIsIbly Intoxicatead




The Childs Case: The Facts

> At about midnight the social hosts
served some champagne, about 1 ounce
fo each guest

> Shortly after mianight, one or
Desormeaux ‘s companions, Sauve, gor;
Into an altercation Wit anotier guest

> Desormeaux and nis friends Ieft the
party at avout 1.00 a.m.




The Childs Case: The Facts

> AS noted earllier, Desormeaux ‘s blood
alcohol level at the time of the accrdent

was 235 milligrams per 100 milliliters or
blood

The expert evidence indicated that
Desormeaux had 12 Deers betweern his
arrival and the time hée Ieft thie party,
around 1:00 a.m.

His blood alcohol level at miampigni,
when the champagne was servea by, tie
soclal hosts, would have Been Zs5 1iig;
or somewhat nigher




The Childs Case: The Facts

> The expert evidence further showed that
gliven Desormeaux ‘s blood alcohol level
he would have been Visiply Intoxicated

> As Desormeaux was leaving, Couriier
spoke to him on the ariveway,

> Courrier never took any, steps to) prevernt

Desormeaux from getting ln the car anad.
ariving




The Trial Judge’s Reasons

> Justice Chadwick held as follows:

“I am satisfied on all of the acceptable
evidence that Dwight Courrier was well aware
of Desmond Desorimeaux:s past arinking
problems Including his previous convictions.
When Desmond Desorimeaux arrived at tiie
party along with Maureen O’Brien ana Ray/
Sauve, who were obviously intoxicated, Ji;
should have put Dwight: Courier: o rea alerit;
that Desmond Desormeaux iad pneen Wilid tider
and probably had_consumea_as mitcii.alcoiio), Jik
not more _than the othier two.




The Trial Judge’s Reasons

“I am also satisfied on the evidence that
Dwight Courrier deliberately did not pay any
attention to how much alcohol was brought in
by the Desormeaux group or Now much was
consumea while on the premise:;

I am satisfied on all of the eviaence Pesiionad.
Desormeaux would be. Showing. ChVIOUS SIS
of Impailrment when he left the party: = (at
para.66-67, 73)




The Trial Judge’s Reasons

> Justice Chadwick then applied the Anns
test and concluded on the first branch
of the test:

> The case did not fall into one ofr the
recognized categories I Which. proximity
has been recognized

> It was foreseeaple that Desormeaux Wwas 1ot
capable of driving and that e was PULHIEG
his passengers ana other Users or: tie
highway “at grave sk [para. 95/




The Trial Judge’s Reasons

> In view of Courrier:
> Being a long time friend of Desormeaux,

> had lived with Desormeaux a sfiort period or
time and

> was aware of his problems
The test of proximity was /ier




The Trial Judge’s Reasons

> The Trial Judge then moved to the
second branch of the Anns test anad took

a number of factors nto account:
Including.:
> If Desorrmeax was uninsured, the social
hosts would be liable evern tiiougr tielr:

negligence was small
> 1t would bring into play: thielr: Hemeowiners

policy




The Trial Judge’s Reasons

It would impost an inorainate buraden on
the social host

The imposition of such a auty would not
serve much of a deterrent

Social hosts would be autoematically,
added to lavw suits where there was an
acciladent following a party.wihere alconol
was servea,

Social hosts would have to eptal
/nsurance coverage for such Iavy: suits




The Trial Judge’s Reasons

> Concluded that there were good policy
reasons not to expand tort /law in this

fashion

> Leqgislature should determine social host
l1ability




The Court of Appeal

> Weller J. also applied the Anns test and
pointed out that unaer the first brancti
of the test the court has to look at 2
things:
> Is there a sufficiently close relationsiiip
between the parties such that /i the
reasonable contemplation o the parties tie

defendant’s carelessness might calse
damage to the plaintif?




The Court of Appeal

> Are there any considerations that oughit
to negative or limit
> the scope of the auty,
> class of persons to whom the auty Is owea,

> the damages to which the breacri may, give
rise




The Court of Appeal

> Justice Weliler pointed out that as part
of the proximity analysis one has to
consider unaer the first branch or the
Anns test whether it Is “JuUst and fair to
Impose a auty of care o a defenaant::

> [The factors are case specific




The Court of Appeal

> [These factors Include
the expectation of the parties,
representations,
reliance, and

the nature of the property or Interests
involved [para.Z20]f




The Court of Appeal

> In no previous case haad social hosts
been held liable

> Social host liability Is not simply: an
extension of commercial host l1ability
> Due to the profit factor

> Contractual relationship: Between the
parties

> Commercial Nosts are regujatea py.stattite

> Socral hosts do not assume control over tie
supply and service oi alcoliol

> Commercial Nosts carry liapiiity/ lstralice




The Court of Appeal

> The trial Jjudge erred In holding that the
social host owed a aduty to the users of
the road

Knowledge of Desormeaux:s arinking
habits and convictions for lmpalred.
ariving could not be the basis of:
Imposing an obligation, It Was: mieréely;
one factor to consiaer




The Court of Appeal

> Weliler J. then applied the “Just and fair
to iImpose liability” test

> SImply because Desorimeaux:s comypanions
were Intoxicated did not reqguire Courrier to
monitor Desormeaux:s consumpLion

> On the evidence unclear trnat the soclal [10StSs
knew that Desorimeaux was goling. te. arve
home afterwarads

> Trial Judge did not find that social Hosts
must have observed the sigrns of lmpaliient




The Court of Appeal

» Trial Judge failed to appreciate that this
was a BYOB5 party

»> In short the social hosts were not active
participants in the creation or the
danger

> In the circumstances It was 1oL “JUSt or
fair” to impose a auty, or: care [p.20)




The Court of Appeal

> As a result the Court did not have to
deal with the issue of whether policy
reasons tort law should be expanaed to
Include social host liability/

» However Justice Weller adadressed a
number of factors that would be
relevant to the issue




Will The Supreme Court of
Canada Cross the Rubicon?

> Trying to foretell what the Supreme Court
of Canada iIs likely to do. /s a like gazing Into
a crystal ball

It /s telling that four Juages heard the case
and all four have rulead agaliist social 110St;
l1ability

On the other hand the Supreme Court of

canada adid grant leave wiilch tells Us ey
want to wirite on the suBfect maner:




Will The Supreme Court of
Canada Cross the Rubicon?

> There Is a sufficient evidentiary platform to
find foreseeapllity and proximity In view of:

> Service of alcohol, small amount, at mianighit
when Desormeatx had a blood alcoriol level of
235 mq. or higher

> There was unique kiiowieage By, tiie soclal oSt

> AL the time Desormeaux Ieft thie party tiie trial.
Judge found that he “would el sihowing GLViIoUSs
signs of iImpailrment:

> The social host, Courrier was suificient]y,
concerned at that time that he askead.
Desormeaux If he was ok




Will The Supreme Court of
Canada Cross the Rubicon?

> The real underlying policy Issue Is whether
social host liability should be found in view:
of the profound impact such a ruling would
have on the average Canaadian

> Limited Iinsurance policles or 110 COVErage
thereby exposing the assets of: tiie soclal 105t

> Concern that msurers will excltae soclal [1oSt:
liability In the future

> The onerous anad potentally/ limprecise auby/ i
would Impose or soclal 105t




Will The Supreme Court of
Canada Cross the Rubicon?

> The wide range of activities the principle
would embrace

> Whether it would have any real
preventative effect

> That this kind of ehange sfioula e Ierft to
the legislature




Will The Supreme Court of
Canada Cross the Rubicon?

> On the other hand, our approach to alcohol
and I1ts service In soclal settings has
changed dramatically in the last 25 years

> As Chief Justice Laskin observead. 1n Venow:
v. Jordan House Ltad.:




Will The Supreme Court of
Canada Cross the Rubicon?

“..slnce liability Is predicated on fault, the guiding
principle assumes a nexus or relationship between
the injured person ana the injuring person which
makes It reasonable to conclude that the latter
oOwWes a duty to the former Aot to expose i to an
unreasonable risk or harm. 1 consiaerng whether
the risk of injury ... Is oneé that he should not:
reasonably have to run, It Is relevant to relate the
probability and_qravity. of ifury. o e purdern tiiadl
would be imposed on the prospective aefendantin
taking avoiding measures.




Will The Supreme Court of
Canada Cross the Rubicon?

> Two golden threads run through these
Cases:

> FIrst the duty not to place another person in
position where It Is foreseeaple that the
Iindividual could suffer imfury, due to) 1iIs o1 Her:
Inability to handle the situation aue. to
Intoxication or some) GLther Icapacity

Finally, the control that theraderenaant exercises
whether it be over the premniises or the
relationship




Will The Supreme Court of
Canada Cross the Rubicon?

> 1t will be Iinteresting to see how the
Supreme Court of Canada will balance this

auty not to put anotner In a position of
danger against the intrusion It would cause

In the lives off Canadians






