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OVERVIEW

[1] On September 12, 2017, the applicant brought a motion to exclude the 
respondent’s surveillance evidence from the hearing.   

[2] The motion was heard by way of teleconference on October 4, 2017 with 
the applicant’s representative, David Gillespie, and Cary Schneider 
counsel for the respondent in attendance.    

[3] The applicant submits that the respondent’s surveillance evidence does 
not comply with the rules of evidence and the three part test as laid out by 
the Superior Court of Justice in the Nemchin case.1    

[4] The respondent submits that the Ontario Court of Appeal case2 sets out 
the general principles with respect to the admissibility of evidence and the 
Nemchin case is not based on the principles as set out from the Court of 
Appeal case of Collins.

RESULT

[5] The applicant’s motion is denied and the surveillance evidence shall be 
admissible as part of the hearing.  

ANALYSIS

[6] The submissions made by the parties are with respect to the rules of 
evidence in a court setting.  I note that the Tribunal, like most 
administrative Tribunals in Ontario, does not adhere as strictly to the rules 
of evidence as a Court would.  The Tribunal may consider evidence that 
would not be admitted in a court proceeding, such as video or audio 
surveillance or hearsay evidence, although such evidence may be given 
less weight than other direct or corroborated evidence.  In considering the 
admissibility of evidence at a hearing, the Tribunal is guided by the 
Statutory Powers Powers Procedure Act (the “SPPA”)

[7] Section 15 of the SPPA governs what evidence is admissible in a 
Tribunal hearing.  The Tribunal may admit into evidence any document or 
other thing that is relevant to the subject matter of the proceeding.  

1 Nemmchin v Green (2017), ONSC 1321 (Ont. S.C.J.) 
2 R. v Collins, 2001 CanLII 24124 (ON CA)
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[8] The applicant has not persuaded me on why the surveillance evidence is 
not relevant and how the prejudice would be outweighed by its probative 
value if the surveillance were to be included in accordance with section 
15 of the SPPA.  

ORDER

[9] It is ordered that the surveillance evidence shall be admissible for the 
hearing.  

[10]Unless explicitly stated in this order, all other orders and decision with 
respect to this matter remain in full force and effect.  
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