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Wills, Trusts & Estates

Court of Appeal reviews ‘evidence of actual intention’
in mother’s will over cottage dispute
By Amanda Jerome

(February 7, 2020, 12:08 PM EST) -- The Ontario Court of Appeal has allowed an appeal in a family
dispute over a cottage, which counsel involved in the case said illustrates “some of the perils” of
succession planning for cottages.

The parties involved in Donaldson v. Braybrook 2020 ONCA 66 are all siblings (Wendy, Susan,
Thomas and Barry) and at issue was the family cottage that was owned by their mother, Margaret.

According to court documents, Margaret’s children all used the cottage during her lifetime. Margaret
and her live-in companion lived in an apartment above the cottage’s garage and any “child who
asked for time at the cottage was given it.”

In March 1995, Margaret signed a transfer of the cottage property from herself to herself, Susan and
Thomas. Susan and Thomas were made “joint tenants and not as tenants in common as to the
remainder in fee” and Wendy and Barry were made “additional transferees” with “a life estate.”

At the same time Margaret created a new last will and testament that noted the cottage property in
two ways. According to court documents, one was to provide that “Margaret’s live-in companion
would be permitted to reside in the garage apartment as long as he wished” while the other was to
“provide that the entire residue of her estate was to be held in a trust for five years to be used to pay
taxes, maintenance and insurance on the cottage property.”

According to Margaret’s will, the trust was so “that none of my children shall have the obligation to
maintain the Muskoka Lakes cottage property.” After the five years had passed, the remainder of her
estate was to be “divided equally among her four children.”

According to court documents, Margaret did not tell any of her children that she was making this
arrangement in her will.

Between 1997 and 2004 Margaret made several changes to her will. In 1997 she created a new will
where she continued the provision that her companion should be able to live in the garage apartment
and extended the provision for “the payment of expenses of the cottage property from the residue of
her estate to a ten-year period.” In 2003 she created a codicil to the 1997 will which removed the
ability for her companion to live in the garage apartment. And in 2004, she created another new will
where she removed the provision that created “a trust of the residue of the estate to pay the
expenses for the cottage property.”

In 2000, Margaret told Susan of the 1995 transfer, which made herself, Susan and Thomas joint
tenants of the cottage. According to court documents, she did not tell Susan about the “life interests
to Wendy and Barry.”

In 2007, Margaret died without telling Wendy about the transfer. Neither Susan nor Thomas told
Wendy either, so Wendy didn’t learn she was an “additional transferee”, “[a]s to a life estate” until
five years after her mother’s death.

According to court documents, Thomas and Susan “severed” the joint tenancy, so they each owned
50 per cent of the cottage as tenants in common. They both paid the cottage’s expenses; which
Wendy was unaware of. Susan, Wendy and Thomas continued to use the cottage, but Barry did not.
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In 2013 Susan and Thomas decided to sell the cottage. According to court documents, the annual
costs of the property had “risen substantially” and Thomas had moved to B.C. However, Susan and
Thomas had to have Wendy and Barry release “their legal life interests registered on title” in order to
sell.

According to court documents, Barry released his life interest to his siblings without compensation.
However, Wendy did not agree, and commenced legal action against Susan and Thomas.

The motion judge, Justice Hugh O’Connell of the Superior Court of Justice, determined that Wendy
had a “life interest in the cottage property with a right to exclusive use.” He found that the “evidence
as a whole demonstrated Margaret’s intention to gift to Wendy a life interest in the cottage property.”

Susan and Thomas appealed, arguing that Justice O’Connor erred in law by “failing to undertake an
analysis of the mother’s actual intentions at the time she executed the transfer, in failing to
distinguish the difference between an intention to transfer legal title and an intention to transfer
beneficial interests, and in concluding that the presumption of resulting trust had been rebutted.”

The Court of Appeal allowed the appeal and determined that Justice O’Connell had “erred in both law
and fact in concluding that Wendy has an exclusive life interest in the property.”

Justice Janet Simmons, for the Court of Appeal, noted the “wording on the registered transfer on title
is ambiguous.”

“It lists Margaret, Susan and Thomas as transferees without limiting their interest in any way. It
states that they take title ‘As joint tenants and not as tenants in common as to the remainder in fee,’
which suggests that they have interests beyond the remainder in fee. There are no limiting words
along the lines that Margaret, Susan or Thomas’s interest is subject to a life interest. The Deed also
lists Wendy and Barry as ‘additional transferees,’ ” she explained, adding the court must review the
“evidence of actual intention.”

The court found that “the evidence as a whole supports only one reasonable conclusion as to
Margaret’s intent, namely, that she intended all of her children to continue to enjoy shared use of the
cottage after her death in the manner that they had during her lifetime; and that she intended for
Susan and Thomas alone to enjoy ownership interests beyond the shared right to use during their
lifetimes.”

Justice Simmons noted that “since the evidence of actual intention in this case is so clear, the
presumption of resulting trust becomes irrelevant.”

“It is easily rebutted by the evidence and circumstances surrounding the transfer that clearly
demonstrate that Margaret transferred title for the purpose of succession planning and therefore with
the clear intent to gift the property,” she added.

Justice Simmons, with Justices Peter Lauwers and Ian Nordheimer in agreement, determined in a
decision released Jan. 31 that Wendy’s “interest in the cottage property is limited to a life-time
licence to occupy the cottage property on a non-exclusive basis” and that Susan and Thomas “also
have such a life-time licence to occupy the cottage property, also on a non-exclusive basis” as well as
an entitlement to “the remainder in fee.”
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David Delagran, Beard Winter LLP

David Delagran, a partner at Beard Winter LLP and counsel for the appellants, said this “case
illustrates some of the perils of succession planning for cottages.”

“Cottages are such a hot button issue these days. In cases like this where you’ve got a mother who
does not want to divide the property equally amongst her children, the question for an estate planner
is how to give legal expression to what the mother wants to do,” he explained.

Delagran noted that once the Court of Appeal “found that the wording of the transfer was ambiguous,
it was open to the court to look at the actual intention of the mother, and to give legal expression to
that intention.”

“From a solicitor’s point of view, what you want to do is look at the various options for transferring
cottages and whether that includes the flexibility that comes with creating a trust,” Delagran said.
“That would certainly be beneficial to the clients to be able to explore those avenues.”

Delagran believed the primary lessons in this case are “more on the planning side rather than the
litigation side.”

“It’s a common issue that is going to arise for solicitors when they’re asked how to divide up a
property that has so many emotional bonds attached to it, so I believe solicitors will be seeing a lot
of these cases come across their desk,” he said.

Counsel for the respondent did not respond to request for comment.

If you have any information, story ideas or news tips for The Lawyer’s Daily please contact Amanda
Jerome at Amanda.Jerome@lexisnexis.ca or call 416-524-2152.
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