
Commentary

The September 2017 decision (in favour of insurers) by the Ontario 
Court of Appeal in El-Khodr v. Lackie1 appears to have settled the long-
standing issue concerning the deductibility of collateral benefits 
from tort awards. Previously, to be deductible under s.267.8 of the 
Insurance Act, collateral benefits had to specifically correspond to a 
head of damages in a tort action, or in other words, McIntosh apples 
could only be deducted from McIntosh apples. Now, a broader 
matching approach applies where any apple will do.

Since the release of the El-Khodr decision, the court in Kerwin v. 
Manulife Financial2 has applied the broader matching principle in 
an employment and long-term disability context, and the court in 
Tuffnail, et al v. Meekes et al3 also followed El-Khodr over Bannon v. 
McNeely4 within the motor vehicle accident context. 

Reasoning behind the decisions
Under the authority of Bannon v. McNeely5 and subsequent Court of Appeal cases,6 a strict matching approach 
was commonly applied by Ontario courts. For example, an insurer could only deduct past income replacement 
benefits from past income loss damages in tort, but could not deduct past income replacement benefits from 
future income loss damages. Accordingly, defendants had the onus of establishing how much of the collateral 
benefits paid to the plaintiff were on account of past or future benefits, in order to be entitled to a deduction of 
same. In some cases, this meant the difference of hundreds of thousands of dollars for the insurer.

With El-Khodr v. Lackie7 the Ontario Court of Appeal seemed to have finally settled this debate in favour of the 
insurer. In the El-Khodr decision (heard together with the appeals in Cobb v. Long Estate8), the Court of Appeal 
distinguished Bannon and opted to apply a general matching approach to the deductibility of collateral benefits 
from tort damages. The Court of Appeal held that, based on the current wording of s. 267.8 of the Insurance Act, 
a court is required to deduct all payments that the plaintiff has received prior to trial for statutory accident 
benefits, that fall within the general “silos” set out in s. 267.8, and does not distinguish between amounts that 
relate to past and future benefits. In addition, it was held that the silos are broad enough to cover all manner of 
expenses that relate to health care expenses including medications, physiotherapy, psychological sessions, and 
assistive devices. Leave to appeal this decision has been sought, but a decision has yet to be released.9
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The Court of Appeal in El-Khodr discussed two reasons why the Bannon decision is no longer applicable. The first 
is that the policy concerns leading to the application of a strict matching principle in Bannon were addressed 
by legislative amendments in 1996. This, among other things, codified the principle that accident benefits that 
fall within the enumerated three general categories of benefits are deductible and removed the requirement of 
calculating the present value of future benefits. 

The second reason is that Bannon may no longer be good law given the present legislation which, the Court of 
Appeal acknowledged, imports the requirement of matching of “apples” to “apples” – the applicable category 
of “apples” being the statute’s categories, not the common law’s. It was also noted that the Supreme Court of 
Canada, in the 2003 decision of Gurniak v. Nordquist10, rejected the strict matching principle, an approach taken 
by the British Columbia Court of Appeal in Jang v. Jang11 and subsequently in Bannon. The Court of Appeal in 
El-Khodr noted this strict matching approach was not mandated by the current legislation.

Despite the above, the Court of Appeal released additional reasons in January 2018 indicating that it was not 
overturning Bannon, rather, it was merely distinguishing it on the facts.  Likewise, Justice Gonthier in Gurniak 
refused to assert that overruling Jang meant the Bannon line of cases in Ontario were also being overruled. 

Further, in January, the Superior Court distinguished El-Khodr with respect to the assignment of future accident 
benefits under s.267.8 of the Insurance Act, in the decision of Jones v. Hanley and Jones v. Livska.12  The Court in 
Jones chose to follow Gilbert v. South13 which applied Bannon’s strict matching approach with respect to the 
assignment of benefits. The Court in Jones ultimately declined making an order for an assignment to the insurer 
because, unlike in El-Khodr where the Appeal Court made a factual distinction from Gilbert and was satisfied 
that double recovery would occur, the Court in Jones was concerned about under compensating the claimant. 

The bottom line
Defendants will want to keep in mind the remaining uncertainty of which matching principles apply to the 
assignment of future collateral benefits, and focus their submissions on the underlying policy concern of double 
recovery, which is always central to the Court’s analysis of s.267.8 of the Insurance Act.

See also Cary Schneider’s Defender article “Deduction of Collateral Benefits: Matching ‘Apples to Apples’ (Tort)” for a 
discussion on the pre-El-Khodr cases, which began to change the law in this area in favour of the insurer.14
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