
Parents count the hours to pass 40 per cent test
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P Client: “I pay the full Guideline Table amount 

of support while Susie and Bobby spend 

many nights and weekends with me. This 

seems unfair.”

Lawyer: “Let’s calculate the actual amount of 

time to see if it is 40 per cent or over and you 

are entitled to claim a reduction in support.”

Client: “Do we do that by counting days? Or 

hours?”

Section 9 of the Child Support Guidelines is 

applied in situations where it can be shown 

that the children are in the payor’s physical 

custody for more than 40 per cent of the time. 

While the application of s. 9 is mandatory, 

the exercise of fixing the support payable is a 

discretionary one.

It involves a two-part test: first, the 40 per 

cent time threshold needs to be met, and 

second, the appropriate amount of support is 

to be determined, based on the three factors 

set out in the legislation.

This threshold issue of how to calculate 

whether the time spent meets or exceeds 40 

per cent, has been wrestled with by courts 

across Canada. Is it calculated by time in hours 

or in days? Is it calculated by the number of 

sleepovers in the week or in the month? If the 

calculation is days, the access parent must 

have the child for 146 days per year. If the 

calculation is hours, the access parent must 

have the child for 3,504 hours per year. The 

appropriate method of calculation is crucial 

because, as the Ontario Court of Appeal 

said in Froom v. Froom [2005] O.J. No. 507, 

calculating days versus hours can make the 

difference that moves an access parent past 

the 40 per cent threshold.

A recent decision of the Ontario Superior 

Court of Justice provides some clarity and 

assistance by deciding firmly in favour of 

the hours approach. In L.L. v. M.C. [2012] O.J. 

No. 3347, Justice George Czutrin considered 

a father’s argument that the 40 per cent 

threshold had been reached and that as a 

result, he was entitled to an adjustment of 

support pursuant to s. 9 of the Guidelines.  

The father calculated his time in days, and 

the mother in hours. After canvassing the 

caselaw, and after completing an exhaustive 

examination of the time the child spent 

with each parent, plus a comparison of 

monthly access totals, Justice Czutrin found 

that counting by hours was an accurate 

reflection of the parties’ reality, and suggests 

the method constitutes a more exact way 

to calculate the 40 per cent threshold. A 

party asserting a threshold claim should 

be as precise as possible in order to assist 

the court. Justice Czutrin notes that 40 per 

cent is the mandatory requirement fixed by 

Parliament to trigger an application under s. 

9 of the Guidelines and courts cannot ignore 

this statutory requisite in lieu of time which 

almost, but doesn’t quite, reach the threshold.  

In L.C. v. R.O.C. [2007] A.J. No. 513, the Alberta 

Court of Appeal held that “there is no place for 

‘deeming’ parenting time to be what it is not.” 

With this in mind, in L.L. v. M.C., Justice Czutrin 

found that if the days approach was used, 

portions of time would be rounded upwards 

and would inevitably lead to the incorrect 

‘deeming’ of parenting time.

The relevant periods of time for inclusion 

in the calculation are the times the child is 

in the care and control of each parent. The 

analysis starts from the presumption that 

the residential parent has 100 per cent of the 

child’s time and then reduces that total by the 

time the child is with the other parent. The 

residential parent is credited with the time the 

child spends sleeping or is at school, except 

for the time when the non-residential parent 

exercises access or the child sleeps at the non-

residential parent’s home. If there is a fixed 

drop-off time with return to the residential 

parent at the end of the day, the time during 

day is credited to the residential parent.

In L.L. v. M.C., the operative order set out 

specific pick-up and drop-off times intended 

to reduce conflict and which facilitated the 

counting of time to determine whether the 40 

per cent threshold had been reached. Because 

the father dropped the child off at school in 

the morning and mother picked the child up 

at the end of the day, she was credited with 

the child’s time during the school day. Mother 

was credited with 67.4 per cent of the child’s 

time and father with 32.6 per cent using the 

hourly calculation approach. Section 9 was 

not applicable and the full Table amount of 

support was ordered.

Client: “You mean I have to figure out the 

actual number of hours Susie and Bobby 

spend with me each day? Each month? Each 

year?”

Lawyer: “Yes. Take out your calculator.”
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clients for doing their own calculations.
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