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By Michael P. Canning, Partner, Beard Winter LLP

Members of Beard Winter LLP’s Life and Health defence 
team are routinely called upon to attend at examinations 
for discovery with representatives of insurance companies 
who have retained our firm to respond to claims for the 
payment of Long Term Disability (LTD) benefits. In the past, 
the deponent has most often been a litigation consultant, or 
the equivalent, who has been employed by the insurer for 
the singular purpose of responding to all litigation matters, 
including attendance at an examination for discovery. 
However, with increasing frequency, lawyers who prosecute 
these claims are demanding that the actual adjudicator who 
made the decision to deny or terminate their client’s benefits 
be examined.

When this occurs, our firm schedules a preparatory meeting 
with the adjudicator who is being examined. At this meeting, 
the LTD insurer’s affidavit of documents is discussed and 
reviewed with a progression toward the examination for 
discovery. For the most part, the entire LTD insurer’s claim 
file generally constitutes the affidavit of documents. It is 
recommended that the deponent receive the affidavit of 
documents many weeks before this meeting with instructions 
to review the contents as many times as possible before 
meeting with our firm.

Without exception, the goals of a completed examination for 
discovery of the insurer’s representative are to:

 � Provide information on the process whereby benefits 
were denied or terminated;

 � Maintain consistency with claim file contents; and 

 � Stand behind the decision to deny or terminate.

These are the precise issues that we want to report on 
following the examination for discovery and it would be 
considered a successful discovery if all three of these goals 
have been attained.

To attain each of the above goals, there are some simple 
rules to be followed:

 � Avoid admissions against interest. If they must 
be made, admit that there does not appear to be 
evidence that a particular act was done/not done. 
Then, move on.

 � Minimize or eliminate support for claims for 
extra-contractual damages. If shortcomings in the 
adjudication process exist, the Plaintiff’s lawyer is 
entitled to attempt to draw those facts out, but no 
more. There will not be an admission that the insurer 
was careless, reckless, or negligent.  The Plaintiff’s 
lawyer can confirm the existence of the evidence 
upon which they intend to make their argument, but 
no more.

 � Enhance your prospects of settlement by excluding 
avenues of prosecution. The goal is to have a well 
prepared, knowledgeable, and competent deponent 
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who answers the questions put to them in a forthright 
manner. We want the Plaintiff’s lawyer to see that 
the insurer will be well-represented by a very capable 
witness going into any settlement discussions.

 � Have an intimate knowledge of the entire claim file. 
There is simply no substitute for preparation. The 
deponent needs to know the claim file intimately. 
Read the affidavit of documents over and over and 
over. Know where things are and know the file better 
than the Plaintiff’s lawyer. Take ownership of the 
contents and the decisions made.

 � Ensure the affidavit of documents is the entire 
claim file. It is assumed that the entire claim file has 
been produced. If, during the course of preparation, 
it appears that something may be missing we 
try and address that beforehand and look for the 
documents, or ascertain that despite what appears 
to suggest that a document might, or should, exist, 
that it does not exist.

 � Ensure the adjudicator is provided with the affidavit 
of documents weeks in advance. This allows the 
deponent to become intimate with the file contents, 
including the chronology of events and makes the 
preparation meeting far more meaningful.

 � Schedule the preparatory meeting in close proximity 
to examination. This should be as close to a full 
mock examination for discovery as it can be. We try 
and ask pointed questions of the adjudicator so they 
are prepared. At the conclusion of the preparatory 
meeting, the deponent can be encouraged to 
understand that they have withstood a far more 
aggressive examination than would be expected 
by the Plaintiff’s lawyer. If it happens to be an 
aggressive examination, they are confident that they 
are ready for it.

 � Have an exhaustive knowledge of chronology of 
events in the claim file. In the correct circumstances, 
this usually has the effect of bolstering the credibility, 
believability, and even likeability of the adjudicator. 
We will suggest to the deponent in preparation that 
if they can help the Plaintiff’s lawyer find something 
in the materials during the examination that they do 
so.

 � Discovery is limited to the insurer’s affidavit of 
documents. The role of the deponent changes on 
the day that the statement of claim was issued. The 

adjudicator will not answer any questions about 
events or information after that time.

 � The adjudicator will not be privy to Plaintiff’s 
affidavit of documents. We do not have deponents 
review the Plaintiff’s affidavit of documents. It can 
often contain material that has been submitted, or 
generated, since the beginning of litigation.

 � The decision maker may no longer be employed by 
the insurer. The deponent will not answer questions 
about the correctness of another decision maker. 
They will not be answering “would you have arrived 
at the same conclusion”. It was not their decision, 
and we take the position that their view of the other 
decision is irrelevant as they were not in the shoes 
of the individual who made the decision at that time.

 � When there is more than one adjudicator and/
or decision maker. This all dovetails into the area 
of hypothetical questions. The deponent will not 
be answering such questions. They can and will 
answer questions about the decisions that they 
made, and the information upon which they made 
those decisions. Nothing more.

 � Doctors’ notes and reports. We take the position 
that these records “say what they say” and the 
deponent is prepared to read back any report or note 
when asked to interpret what a doctor may have 
written. The deponent will say that they read all of 
the records or all of the reports, no portion had more 
significance than another, and that they relied on the 
records/reports in their entirety. The deponent will 
not paraphrase or give their interpretation of what 
the doctor may have written. They will simply read 
back to the Plaintiff’s lawyer what was written.

 � Extra-contractual damages. This area or head of 
damage has become the most contentious in recent 
years. These damages can be triggered should it be 
established by the Plaintiff that the insurer did not 
discharge its duty to adjudicate their claim with the 
utmost good faith. The rule of thumb for defence 
counsel currently is to “follow Fidler”.  This is in 
reference to the Supreme Court of Canada decision 
in Fidler v. Sun Life Assurance Co. of Canada, [2006] 
2 SCR 3, 2006 SCC 30 (Can LII).

Fidler can be taken as the foundation for the proposition 
that an insurer has the responsibility to assess the evidence 
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in a balanced and reasonable manner, with honesty. The 
adjudicator is also responsible for interpreting the policy 
provisions reasonably, to adequately investigate the claim 
and to do so in a timely manner. 

The first part of these responsibilities is entirely subjective 
and largely fact driven.  The adequacy of the assessment of 
the information submitted by the Plaintiff to the insurer is, and 
will be, decided on a case by case basis. It is a rare situation 
when industry experts are retained to provide evidence on 
the appropriateness of adjudications, or the conclusions and 
decisions that were made by the adjudicator.

The interpretation of the policy provisions is often based on 
the adjudicator’s experience and what amounts to precedent 
in the industry or with the insurer. Case law will also enter 
into the equation, but tends to do so only after litigation has 
commenced. In short, the deponent would not be answering 
any questions about their knowledge of legal precedent.

Investigation, and its adequacy, is also somewhat subjective. 
The Plaintiff’s lawyer may believe that calls to a doctor should 
have been made, or that certain records should have been 
requested. While the Plaintiff’s lawyer is entitled to make that 
argument, a properly prepared deponent will never make that 
admission.  They will acknowledge that a doctor may not 
have been called, or records may not have been requested, 

and they will get into evidence that neither was necessary for 
them to adequately assess the claim.

Once again, this leaves the argument for this important issue 
to counsel, which is where it belongs. It is defence counsel’s 
responsibility to ensure that the deponent does not admit 
that such an action, or inaction, would have been more 
appropriate, prudent, or called for in the circumstances.

In following some of these guidelines, it is hoped that your 
insurance client will present successfully.

Michael P. Canning is an 
experienced insurance defence 
litigation partner at Beard Winter 
LLP. His expertise ranges from 
bodily injury, products liability, 
and construction deficiency, to 
property and fire losses, and 
professional liability over his 
practice life of more than 30 
years.

Michael P. Canning 
Tel: (416) 306-1725 
Email: mcanning@beardwinter.com

Beard Winter LLP Joins the Canadian Life 
and Health Insurance Association (CLHIA)

Beard Winter LLP is pleased to announce our membership in the CLHIA - Canadian Life and Health Insurance 
Association. 

“We look forward to supporting the CLHIA and its member companies in 2019 and for many years to come,” says 
Michael Canning, head of BW’s Life and Health team.  Team members include Michael Canning,  Alex Curry, Mark 
Cavanaugh, Colleen Arsenault, Matthew Lefave, Aaron Murray, Ellie Persichilli and Edmund (Ted) Kent. 

The CLHIA is a not-for-profit, membership-based organization that represents 99% of Canada’s life and health 
insurance companies.

mailto:mcanning%40beardwinter.com?subject=
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By Mikhail Shloznikov, Lawyer, Beard Winter LLP

On December 4, 2018, the Ontario Court of Appeal (OCA) 
released the related decisions of Cadieux v. Cloutier1 and 
Carroll v. McEwen2 .  These decisions provided further 
clarity on how statutory accident benefits (SABS) should 
be assigned and deducted from motor vehicle accident tort 
claims. The OCA concluded that the ’silo’ approach should 
prevail as it was consistent with the legislative scheme; was 
fair to Plaintiffs/Defendants/and the insurers; and promoted 
efficiency in motor vehicle accident litigation. The strict 
matching or ‘apples to apples’ approach was finally and 
definitively supplanted. 

In coming to this decision, the OCA held that the following 
heads of damages in motor vehicle accident tort claims 
may be reduced by their corresponding statutory accident 
benefits: 

 � Loss of Income and Earning Capacity: Income 
Replacement Benefits

 � Health Care Expenses: Medical Rehabilitation 
Benefits and Attendant Care

 � Other Pecuniary Expenses: Housekeeping, Lost 
Educational Expenses, Expenses of Visitors

As a result, the Cadieux and Carroll decisions have simplified 
settlement negotiations, post-trial calculations and 
assignments of ongoing SABS payments for the personal 
injury bar. 

The ‘old’ framework – apples to apples 
In the 1998 decision of Bannon v. McNeely3, the OCA adopted 
the reasoning of the British Columbia Court of Appeal4 and 
held that a trial judge must undertake a strict review of the 
exact type of benefit received and the damages awarded at 
trial – “…if at all possible, apples should be deducted from 
apples, and oranges from oranges.” Temporal and qualitative 
matching was required, failing which the deduction would 
be denied. This became the governing framework for nearly 
twenty years.

The rise of the ‘silo’ framework
In 2003, the Supreme Court of Canada (Gurniak v. Nordquist) 
held that the above B.C. Court of Appeal decision was wrongly 
decided. The Court recognized that under some statutory 
schemes, the benefits received were not neatly classified 
into various heads of damages for which they compensated, 
thus making matching benefits difficult. It was held that if 
the benefits and damages were “broadly similar” they could 
be deducted, saving the trial judge from a “complicated and 
cumbersome process”. 

As a result, the OCA in Cobb v. Long Estate and El-Khodr v. 
Lackie5 openly questioned whether the strict matching 
requirements as articulated in Bannon remained good law, 
especially in light of the extensive amendments that had 
occurred to the Insurance Act since 1998. However, the 
specific question of whether Bannon remained good law was 
left for ‘another day’. 

The Cadieux decision
In Cadieux, the Plaintiff suffered serious injuries and settled 
his accident benefits claim, before the trial of his motor 
vehicle accident tort claim, for $900,000.00. After a seven 
week trial in the motor vehicle accident tort claim, the jury 
awarded the Plaintiff $2.3 million in damages and the issues 
of SABS deductions and the correct framework to be applied 
was then raised.  Ultimately these issues made their way 
to the OCA where a five member panel was appointed and 
tasked to determine whether Ontario Courts should maintain 
the reasoning in Bannon or apply the OCA’s concerns as 
raised in Cobb and El-Khodr. 

The OCA confirmed that the statutory language of the 
Insurance Act did not support the matching of benefits at a 
more particular level than the three silos of income loss, health 
care expenses and other pecuniary losses. Furthermore, the 
strict matching approach unnecessarily complicated motor 
vehicle accident tort actions by focusing on immaterial 
distinctions or labels for heads of damages.

Ontario Court of Appeal Clarifies SABS Deductions 
in Motor Vehicle Accident Tort Claims
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The OCA instructed Plaintiffs to present their claims 
according to the categories as set out in section 267.8 of the 
Insurance Act: 

i. Past and future income loss;

ii. Past and future health care;

iii. Past and future pecuniary losses; and 

iv. Separate claims for pecuniary losses that were not 
covered by the SABS. 

Furthermore, the OCA stated that cases should be presented 
on a gross basis rather than a net basis and “the SABS paid 
will be a matter of record and can be readily established.” As 
a result, a Plaintiff must now set out before a jury all SABS 
payments received to date.

Legal costs of SABS may be claimed in 
tort
The OCA also confirmed that it may be appropriate, “in some 
cases”, to award some or all of the costs incurred by a Plaintiff 
in recovering SABS that reduced the motor vehicle accident 
tort award. However, this was not a general principle or a 
matter of course, but rather something that the trial judge 
would have to consider based upon the following principles: 

a) The fees and disbursements incurred in pursuit of 
the SABS; 

b) Rule 57.01 of the Rules of Civil Procedure that 
governs costs, including whether the litigation of 
the SABS claim involved particular risk or effort; 

c) The proportionality of the legal costs and expenses 
incurred by the Plaintiff to the benefit of the SABS 
reduction for the Defendant; 

d) Whether the SABS were resolved by way of 
settlement or arbitration; 

e) Any costs paid as a result of the settlement or 
arbitration; 

f) Whether any portion of the costs were incurred 
as a result of unusual or labour-intensive steps 
that should not reasonably be visited upon the tort 
Defendant; 

g) Whether the Plaintiff’s lawyer was acting on a 
contingent fee basis; and 

h) The overall fairness of the allocation of the costs 
of pursuing SABS as between the Plaintiff and the 
SABS insurer and as between the Plaintiff and the 
tort Defendant.

With respect, while the OCA acknowledged that as of April 
1, 2016, the Licence Appeal Tribunal assumed exclusive 
jurisdiction of SABS disputes, the Court made “no comment 
on the effect, of the change in procedure on the recoverability 
of the costs of the SABS claim in the Tort action.”

Future consideration
The interplay between motor vehicle accident tort claims and 
the deduction of SABS has been greatly simplified. However, 
a few trends may emerge in response to the Cadieux and 
Carroll decisions. First, in light of the Court’s mandate that 
Plaintiffs submit claims on a gross basis, it is anticipated 
that the damages claimed from the outset in tort actions 
are likely to increase. Second, if a SABS settlement or award 
substantially reduces damages in the tort claim, particularly 
following a lengthy LAT hearing, a Plaintiff will be more likely 
to claim their legal costs in the tort action. However, they will 
not be able to deduct those costs from the SABS received.  

(Endnotes)

1 Cadieux v. Cloutier, 2018 ONCA 903 (CanLII), http://canlii.ca/t/
hwdxl

2 Carroll v. McEwen, 2018 ONCA 902 (CanLII), http://canlii.ca/t/
hwf2k

3 Bannon v. McNeely, 1998 CanLII 4486 (ON CA), http://canlii.
ca/t/6gwv

4 Jang v. Jang (1991), 1991 CanLII 2015 (BC CA)

5 Cobb v. Long Estate, 2017 ONCA 717 (CanLII), and El-Khodr 
v. Lackie, 2017 ONCA 716 (CanLII), leave to appeal refused, 
[2017] S.C.C.A. No. 461

Mikhail’s practice focuses on 
acting on behalf of insurers in 
the defence of tort and accident 
benefits claims. He has 
appeared before the Ontario 
Court of Justice, the Ontario 
Superior Court of Justice, and 
the Ontario Court of Appeal.

Mikhail Shloznikov 
Tel: (416) 306-1817 
Email: mshloznikov@beardwinter.com
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Announcements
Colleen Arsenault and Audrey Shecter were promoted 
to partner on January 1.  Colleen has been practising 
exclusively with the Insurance Litigation group since 2008 
when she joined the firm as an associate lawyer.  Audrey 
joined the firm in August 2016. She is a Certified Specialist 
in Family Law and a member of the firm’s Family Law 
Group.

Additionally, in January 2019, Victoria E. Winter was 
named as Firm Managing Partner.

Meet Our New Team Members 
Beard Winter LLP is pleased to welcome Sabina Arulampalam, Alexander 
Wilkinson, Mark E.P. Cavanaugh,  Alexander Woo, Lee Abraham and Candace 
Santaguida to our Insurance Litigation group.

Sabina practices civil litigation with an emphasis on insurance defence in the 
areas of accident benefits and priority/loss transfer matters. She also handles 
a variety of civil litigation matters on behalf of insurers, including personal injury, 
disability claims, and property damage claims. 

As an insurance defence litigator, Alex defends claims on behalf of insurer clients involving occupiers’ liability, commercial host 
liability, disability benefits, insurance coverage disputes, product liability and employment disputes. He also has experience in 
property insurance and subrogation matters.

Mark is senior trial and appellate counsel with a focus on insurance defence and commercial litigation. He has extensive 
experience in the defence of life and disability claims, critical illness, products liability, personal injury and negligence claims.

Alex Woo joins the firm as an associate lawyer after having worked as in-house counsel for a large Canadian insurer.  We also 
welcome back Lee and Candace who are joining us as first year associate lawyers after completing their articles at the firm.

The firm also welcomes Nick Dimitropoulos a seasoned commercial real estate lawyer who joins our Real Estate group.

Beard Winter Recognized by Lexpert

Beard Winter LLP has been named as a leading firm in the 2019 edition of the 
Canadian Legal Lexpert Directory in the area of insurance defence litigation. 
Congratulations to Frank Devito and Rick Aucoin who were named as leading 
lawyers in insurance defence. 

The Lexpert Directory profiles leading practitioners across Canada in over 60 
practice areas and leading law firms in over 40 areas.

Victoria Winter and Lucinda (Lucy) Main are also named as leading practitioners 
in estate and tax planning

Rick T. AucoinFrank S.M. Devito

Alex B. Wilkinson Sabina Arulampalam

Colleen E. Arsenault Audrey A. Shecter Victoria E. Winter
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