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OVERVIEW 

[1] The applicant was injured in an automobile accident on November 21, 2017 
and sought benefits pursuant to the Statutory Accident Benefits Schedule – 
Effective September 1, 20101 (the ''Schedule'').  

[2] The applicant was a seat-belted passenger in a vehicle that was stopped at a 
red traffic light when the vehicle was rear-ended.  As a result of the accident, 
the applicant sustained injuries for which she sought treatment.  

[3] The applicant applied for medical benefits that were denied by the 
respondent because she was placed into the Minor Injury Guideline (the 
“MIG”).  The applicant disagreed with this decision and submitted an 
application to the Licence Appeal Tribunal – Automobile Accident Benefits 
Service (the “Tribunal”) for dispute resolution. 

ISSUES TO BE DECIDED 

[4] The following are the issues to be decided: 

i. Did the applicant sustain predominantly minor injuries as defined 
under the Schedule? 

ii. If the answer to issue (i) is no, then: 

iii. Is the applicant entitled to receive a medical benefit in the amount of 
$3,592.14 for psychological treatment, recommended in a treatment 
plan by All Health Medical Centre, dated October 6, 2018 and denied 
on October 26, 2018?  

a) Is the applicant entitled to receive a medical benefit in the 
amount of $2,615.24 for chiropractic treatment, recommended in 
a treatment plan by Eglinton East Health Centre, dated 
December 4, 2018 and denied on December 18, 2018? 

b) Is the applicant entitled to payments for the cost of examination 
in the amount of $2,258.88 for a psychological assessment, 
recommended in a treatment plan by All Health Medical Centre, 
dated September 5, 2018 and denied on September 20, 2018? 

c) Is the applicant entitled to interest on any overdue payment of 
benefits? 

                                            
1 O. Reg. 34/10. 
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d) Is the applicant entitled to an award under Ontario Regulation 
664 because the respondent unreasonably withheld or delayed 
the payment of benefits? 

[5] After a review of the parties’ submissions, the respondent has raised a 
preliminary issue that the applicant is precluded from applying to the Tribunal 
in accordance with s. 55(1)(2) of the Schedule with respect to the 
psychological treatment and psychological assessment as a result of non-
compliance with a s. 44 request for attendance at an insurer’s examination 
(“IE”). 

[6] The preliminary issue will be addressed as an issue in dispute for the 
purposes of this hearing. 

RESULT 

[7] Based on the totality of the evidence before me, I find:   

i. the applicant sustained predominately minor injuries as defined in the 
Schedule and she is subject to treatment within the MIG; 

ii. as a result of being found to have injuries within the MIG and the MIG 
limits having been exhausted, there is no need to determine the 
reasonableness and necessity of the chiropractic treatment plan in the 
amount of $2,615.24;   

iii. the applicant is precluded from disputing the denials for psychological 
treatment and a psychological assessment for non-attendance at an 
IE; and 

iv. As there are no outstanding benefits, the applicant is not entitled to 
interest or an award. 

ANALYSIS 

Applicability of the Minor Injury Guideline 

[8] The MIG establishes a framework for the treatment of minor injuries.  The 
term “minor injury” is defined in s. 3(1) of the Schedule as “one or more of a 
sprain, strain, whiplash associated disorder, contusion, abrasion, laceration 
or subluxation and includes any clinically associated sequelae to such an 
injury.”  The terms “strain,” “sprain,” “subluxation,” and “whiplash associated 
disorder” are also defined in s. 3(1).  Section 18(1) limits recovery for medical 
and rehabilitation benefits for such injuries to $3,500. 

[9] Section 18(2) of the Schedule makes provision for injured persons who have 
a pre-existing medical condition to receive treatment in excess of the $3,500 
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cap.  To access the increased benefits, the injured person’s healthcare 
provider must provide compelling evidence that the person has a pre-existing 
medical condition, documented prior to the accident, that will prevent the 
injured person from achieving maximal recovery if benefits are limited to the 
MIG cap.   

[10] The applicant bears the onus to establish her entitlement to coverage beyond 
the $3,500 cap for minor injuries on a balance of probabilities.2 

[11] The applicant’s Disability Certificate (OCF-3)3 notes that the applicant 
suffered the following: whiplash associated disorder (WAD2) with complaint 
of neck pain with musculoskeletal signs, injury of muscle and tendon at the 
neck level, sprain and strain of thoracic spine, sprain and strain of lumbar 
spine, the sacroiliac joint and unspecified parts of the knee.   

[12] I find that these injuries fall within the definition of a minor injury under the 
MIG.4   

[13] The applicant submits that she sustained pre-existing injuries that would take 
her outside of the MIG. I will thus discuss the applicant’s pre-existing injuries 
and whether they would take her outside of the MIG and allow her to access 
treatment over and above the MIG’s monetary limit of $3,500.00. 

Requirements to be removed from the MIG 

[14] Even if the applicant’s injuries fall within the definition of minor injury, the 
applicant can still be taken out of the MIG in accordance with s. 18(2) of the 
Schedule.  The applicant must meet all three of the following requirements in 
order to be removed from the MIG under this section: 

a) Have a pre-existing medical condition;  

b) The pre-existing medical condition was documented by a health 
practitioner before the accident; and 

c) The pre-existing condition will prevent maximal recovery from the 
minor injury if the person is subject to the $3,500 limit under the MIG. 

[15] I find that the applicant has not satisfied her onus and has not provided any 
submissions or evidence of pre-existing conditions that satisfy all the criteria 
in s. 18(2) of the Schedule in order to be removed from the MIG.  

                                            
2 Scarlett v. Belair Insurance, 2015 ONSC 3635 at para. 24. 
3 Applicant’s Written Submissions at Tab 11. 
4 S. 3(1) of the Schedule, definition of “sprain” “subluxation”, “whiplash associated disorder” and “whiplash 

injury”  
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[16] The applicant has provided clinical notes and records to show that she had a 
medical history of a neck sprain just prior to the accident,5 which would 
satisfy the first two requirements listed above.  First, that the applicant has a 
pre-existing medical condition and second, that it was documented by a 
health practitioner before the accident, however the third requirement from s. 
18(2) is lacking.  I have not been directed to any evidence by a medical 
practitioner that her neck sprain will prevent maximal recovery if she is 
subjected to the $3,500 monetary limit under the MIG. 

[17] The applicant further relies upon the IE report of Dr. Tansey dated January 
22, 2019, wherein he opined that the applicant’s history of back and neck 
pain was temporarily exacerbated by the subject accident6 and according to 
the applicant, that should remove her from the MIG. 

[18] I disagree with the applicant because Dr. Tansey further opined that the 
applicant recovered from her accident-related impairments and he opined 
that there were no barriers to recovery. As a result, the third part of s. 18(2) 
has not been met. 

[19] Evidence of health problems prior to the accident is not sufficient on its own 
to support the applicant’s position that she should be removed from the MIG. 
The applicant has not directed me to any evidence that her pre-existing 
injuries will prevent maximal recovery if she is treated within the MIG limits. 

[20] As I have found that the applicant has not met her onus to show her injuries 
to be outside of the MIG, there is no need for me to conduct an analysis of 
whether the chiropractic treatment plan is reasonable and necessary. 

[21] I will now turn to discuss the preliminary issue with respect to the 
psychological treatment plan and the request for a psychological 
assessment.  

Non-attendance at a section 44 request for an insurer’s examination 

[22] The respondent submits the applicant is non-compliant with its s. 44 request 
for an IE with respect to the psychological treatment and the psychological 
assessment issues in dispute for this hearing and, accordingly, the applicant 
should be barred from proceeding to dispute those denials. 

[23] I agree with the respondent and find that the applicant is precluded from 
disputing the denial of those benefits for the following reasons. 

                                            
5 Applicant’s Written Submissions at Tab 13, Clinical Notes and Records of Dr. Jiwan dated November 9, 

2017. 
6 Applicant’s Written Submissions at Tab 6 at page 9.   
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[24] The respondent submits it sent a request for a s. 44 IE by way of a letter 
dated September 20, 2018,7 and that the IE was scheduled for October 10, 
2018.  The applicant did not attend.8 

[25] On October 15, 2018, the applicant wrote the respondent, explaining that she 
is only able to attend on weekdays after 4:30 p.m. and on Saturdays.9  The 
respondent then sent another letter dated October 26, 2018, scheduling an IE 
for Saturday November 24, 2018, in accordance with the applicant’s 
request.10  The applicant did not attend.11 

[26] Nevertheless, the respondent continued to reschedule the IE. It did so for a 
third time on February 5, 2019 and, again, for a fourth time on March 11, 
2019.  The applicant did not attend on either date. 

[27] The applicant’s reply submissions in no way suggest that she attended the IE 
or has a reason for not doing so.  Instead, they simply state “no comment” 
with respect to the issue, and that she is willing to attend an IE.  

[28] Without any submissions or evidence to the contrary, it is my finding that the 
applicant is not in compliance with the respondent’s multiple reasonable 
requests for an IE. 

Restriction on proceedings 

[29] Section 55(1)2 of the Schedule states that the insured person shall not apply 
to the Tribunal if the insurer provided the applicant with notice that it requires 
an examination under s. 44 but the applicant has not complied with that 
section. 

[30] I have already determined that the respondent made several reasonable 
attempts to accommodate all of the applicant’s requests as discussed above. 
I therefore find the applicant is precluded from disputing the denied 
psychological treatment and a psychological assessment at the Tribunal. 

ORDER 

[31] As a result of the above and on a balance or probabilities, I find that: 

i. the applicant sustained predominately minor injuries as defined in the 
Schedule and she is subject to treatment within the MIG; 

                                            
7 Written Submissions of the Respondent at Tab 10. 
8 Ibid at Tab 11. 
9 Ibid at Tab 12. 
10 Ibid at Tab 13. 
11 Ibid at Tab 14. 



Page 7 of 7 

ii. as a result of being found to have injuries within the MIG and the MIG 
limits having been exhausted, there is no need to determine the 
reasonableness and necessity of the chiropractic treatment plan in the 
amount of $2,615.24; 

iii. the applicant is precluded from disputing the denials for psychological 
treatment and a psychological assessment for non-attendance at an 
IE; and 

iv. as there are no outstanding benefits, the applicant is not entitled to 
interest or an award. 

Released:  March 17, 2020 

___________________________ 
Sandeep Johal 

Adjudicator 


