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Balotic v. Sun Life 2015 ONSC 3695

Bulotic v. Sun Life
Court File No.: 09-CV-377344
Maotion Beard: Mazch 1715

In attendance: J. Van Allen, counsel to the lawyer for e plaintiff 416-869-0271 {f}

|
!
C. MeGhes, lawyer for the defendant . 519-888-3722(£)

%;
(11 The plaindff moves for an Ovder setiing aside an April 10/14 registrar’s Order dmnwsmo

r
this action for delay. The claim arises from the defendant’s denial of long term care insurance

By the court:

benefits to the plaintiff U

{21 The plaintiff submitted a claim for long term care insyrancs benefits, alleging that ﬁe
became phiysically dependant, as of April 26/07, in that he was dmmnascd with Auhelmu s
discase, loss of short-term memery, shoulder paio and ’i;sack pain. Benefits were denied hmx
(with the denial having been imsuseessfully appealed) on the basis of an assessment by ..r:tﬂl
defendant that the plaintiff had fiiled to meet the test for benefits sot cut in the long term are
insurance policy. The test applied was: Was the plaintiff phyaically dq;endm‘s by way of :1

deteriorated mental ability or did he requdre substantial stand-by assistance from another p&l‘a@"h

in order to safely and completely perform fwo or more of his gotivities of daily hvmg‘?

I
l
|

[3]  The plaintiff commenced a olaim which he served in June/09, By August/09, the cIaJn
had boen defended. In September/09, the plaintiff provided the defendant with an uns wem
affidavit of documents and copies of Schedule “A™ documents, with ﬂ’ze documents belog »,ll rTent
to April/09 oniy. Further documentation had been requested by the defendant and was bcmg
sought by the plaintisf, with s promise the documentation would be forwarded upon re;,mpi 1In

Tulv/10, the defendant served a sworn affidavit of documents. ii
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[4]  Examinations for discovery were scheduled in Marcl/10—io be canducted in
Septeraber/10. The plaintiff was not examined for discovery, as plarined, given that pi&nﬁﬁ
counsel expressed concern to defendant’s counsel about his cifent’s capacity. On consm:‘;
discoveries were deferred, to permit time for the conduct of o vapacity assessment for thc

plaintiff '

i

{31 Mediation was scheduled to teke place in December/10. Counsel for the plantff ag,x’eed
to provide the defendant with the above-referenced capacity assessment and the records e:t“ D,

I
Fornazzan from the Toromo Memory Program, before mediation. b

1

It
(6] Approxitnately one week before the date scheduled for mediation, couwrsel for the ;

plaintiff advised counsel for the defendart that he did not yet have 2 i.*iapat, 15y Assessment ami hat
his client had not been treated by Dr. Forvazzard since February/09. Mediation was z:mceﬂed

E
i
v
i

I

communicate with coursel for the defendant. A lefter was sent on behaif” of the ci«:fcndaw‘ T

(7] Between December/10 and September &/11, counsel for the plamtiﬂ:“ failed 1o

Septernber 7711, requesting docunentation that the defendant did not have but required fr@‘m the
plaintiff, The plaintiff responded by proffering an August/11 letter from Dr. Fornazzari a:a: o the
plaintiff’s competence totil December/07 and suggesting that mediation be rescheduled, Nu
opition was rendered as to the plaintfl’s condition/capacity after Deceraber07. The muendaat
followed up by yeguesting an updated capacity sssessment and reftgvating its request for ﬁi

production of further documents, 4 !

(8 Inaneffort to move the matter forward and, notwithstanding ns continued rcqmsb\fm
further documentary disclosure, the defendent agreed 1o proceed to mediation on }

N
[¢1  The plaintiff delivered g trial record and the parties proceecied v:‘; mediation, without

i
success. The action did not setile. , M

|
i
(1G]  The plaintiff then changed lawyers. :
[
{111 The plaintiff s new counsel suggested that setilerment discussions be reprised. On '»
January 31/13, counsel for the defendant advised that in order that thisito ocour, the \.efendm&
required npdated medical documentation znd a Neurology Psychiatric evaluation of the g}lzknuﬁ.
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There was ne respmlsa to the request for an evaluation/npdated medical records, until afzer &
status potice was issued by the Regdstrar in June/13. “
{12} Tn August'13, counsel for the plalntiff suggested a litigation tdmerable that W(vuid havc
discoveries completed by the end of December/1 3 and the sction set down afresh (with t‘ne
original trial record missing from the court fie), by mid-Augusy/14. While the defendan: ;
continued to require forther documentation, it conserted o the timelings proposed, save mat it
indicated a preference for a March 31/14 set down deadline. A consent Order was roade bv
Master Graham on September 30713, '

[13]  Counsel for the plaintiff attempied to schedule examinations for discovery herein for the
Winter of 2014, On October 4/13, counsel for the defendant indicated that, since the pimmiff
had passcd his trigd record and the action was struck from the tria! list! be vas precluded £ ;r.;)m
continuing any form of discovery save with Yeave. A discussion ensusd batween counsel ﬁbr the
plaintiff and counsel for the defendant. Counsel for the plaintiff indicsted thet he had sou ght #nd
was awaiting updated medical documentation and that he would fello*{zv up with counsel fo% e
defendant on Cotober 25713 ’ i]

i

[14]  No followe-up was made on behalf of the plaimuiff uatil May 20714, by which time nvw

counse] had come on the record for the plaintiff and the action had been dismissed. The aquon
. I
was dismissed on April 10/14. [
(18] New counscl contasted the defendant’s lawyer on May 20/14 asking about the pcsmbxhi‘v
of settlement and about next steps, This tine, consent to setiing aside the dismissal Order - w:ra
not forthcoming, ‘- .‘!3

i
[16]  Lessthan ene month later, comsel appointed by LawPro delivered a notice of rnotiévl for
a motion returnable in October/14, The motion was adjourned (as it was s long motion) mf.‘i was

heard by me on March 17/14. \

17]  The defendant points cut that the plaintiff has more work to do; even as st now. 'I'b?re
- v s g n X ) v 1

are gaps in the plaintiff’s documentary disclosure. No sworn affidavit of documents has beén

delivered; the plaintiff's decoded OHIP summary has not been updated since 2009; pmscﬁption

summarics have yet to be produced; driving seeords from the Mi mw‘ry of Trapsportation ha Ve
\

I
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|
not been prodused: ne Neurglogy Psychiattic evaluation of the vimnm?f has been conductﬂa

certain clinical notes and records are outstanding: 4nd examinations for dseovery have y»t 10 be

conducted. i
? 1

{18}  To this, Ms. Van Allen (on behalf of the plaintff) says that finther requests for c3=mczii
notes and records bave been made; and. there is no reason 1o believe--given leg] ;uommfp%ed
regord retention thgatmm (including 5. 18 of 0. Reg. 114/94 under the Medicine Aet, | .G;I’j and
3. 19 of O. 1990 Reg. 965 under the Pubfic Hospitals Acf)--that m,issiz?g docurnents cme‘é?be
obtained {with prescription summaries and driving records only recently having been Eowi?h'r. by
the defendant and sor at the thme the denial on which this aetion is founded was made); trc
OHIP summary cun be updsted (with the critieal sarlier years already having been adeiressc:d by
the plantiff); and, vpdates have been requested from Dr. Fornazzard, |

- ﬂ
[19] Iz all of the circumstanoes, owzm 1 to set aside the disrnissal Ordew In this regard 1 and a8

a starting point, I must consider how the plaimtiff has addressed the Re zd factors. T}
R

[20] While it is true that there bave been pericds of delay herain, the plaintiff himself fs?}’zs that
* he had lefi the action o his lawyers and assiumed that it was pro»ccdmg i the normsl camfi». He
says that ke followed up fromy thme to time, The defendant posits that ;;w.e plaistift did not a.u:
with appropriate dispaich and knew or showld have known that there were “lengthy 1 a:enodsl of
inaction on his counsel’s part” (defendant’s factum, at para. 58). 'Zhe-ro was delay and, the r\
Hiigation procecded in fits and starts; but, I cansot say that the delay was inordinate or thag e
plaintiff onght 1w have known thiat Jis counsel was maoving too slowly and as such, taken ¢ %:uon

The manner in which the ltigation proceeded reflected, in part, a comgm on the part of i
‘ i
[\

discovery and mediation was done by agreement. And, while the pismu"i‘ 5 lawyers may mt

plaintifs counsel as to the plaimifls capacity 10 proceed with the ﬁfig tion. Deferral of

i
have been as responsive as the defendant wished them to be, there wcre. effiyrts made W m*amvw
documentary disclosure during some of the periods of silence. With lawye:r tamover {wreé;f{
lawyers) and the steps that wers taken {with no opposition from the defendant, even if withi
grudging agreement), | say that there has been a sufficient explanation for the delay.

4
(211 As for inadvertence in missing the set down deadline fixad by Ma&er Grabam., the 1;

[+

evidencs of the plaintiff’s current Jawyer is that she relied on 2 roemorandum writtesn by an |

| !

’ i

it 4
|

|
B
:
v
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h

sociate in her office, in detenmining next steps, when she ussumed carriage of the file, Thﬁ
memorandum mads no raference 1o the March 31/14 deadline. She says that the memmanaum
]
did not alert her to the fact that there was urgeney in addressing the file when she staried working

,.

on it in January/14 and, in any event, she was doing some behind-the-scenes work L
t

commumcating with the plaintiff and gathering dosuments. I acospt, even if relianes on ju'ni@r

counsel was less than optimal and junior counsel was less than thoraugh, that there was L

inadverience. Then too, thers is no evidence before me 1o suggsst intention on the part of Ehe

plaintiff or his oounsel to allow the set down deadline 1o elapse (his is partioardy se, gweln that
"

the action had already been set down oace before). ? I

i
{22}  Was the motion brought promptly? 1 think that it was, With counsel saying that th?f
Order dismissing this action did not come to ber attention until May/14 and with this moziéﬁ
having been breught before the end of June/14 by LawPro counsel, the delay is minims} arﬁéi of

7o mornent, E"
’ |

|
23]  Inall, the key factor for my considergtion is that of prejudice. The defendant says ﬁ:

certain documents are missing. And while this is true, efforts have aecn miade 1o obtan them
and, as addressed above, thers is nothing b0 suggest that they will not be able to be produ«:ed in

. . : i
short order {and, in any event, atleast two of the doctors from whom notesfrecords are I%li}eb'{tﬂ

|
are not lsted in the OHIP surrimary and, s0, may have been identified by the defendant in el‘zfmr}.

{247 The defendant also says that the plaintif’s mental end/or phy*smai condition may h&w
deteriorated such that his present stzms may not accurately reflect his bt&tﬂS at the time of dejxai
of bemefits, To this, Ms. Van Ajlen says, fairly, that his present status i not material to t,he!
allegations made by the plaintiff that his benefits claim ovght not to havr' been denied by Slgi’i
Life (i.e. denied before this action was comnmenced). In ber words, words with which agrm,. the
plaintiff's claim is “Front-loaded™ What is relevant is whether the }»Easmﬁ*‘f met the el Gﬂaﬂﬂy
reguirements for the bepefits he was seeking, ss 2t the time of denial; whe:zher the plaintifl £l ‘
misled the defendant as to kis actus] medical conditions, as at the time of denial, whether t}zc
plaintiff made false staternents 1o induce the defendant into issuing a policy of inwurance tha’c it
atherwise ought not to have issued; whether the plaintiff®s claim for benefits was made oo ‘ia tey
aud whether the defendant acted with good faith in addressing the plaintiffs claims for hencf.ﬁm
All of these guestions were addressed in the statement of defence. The plaintdfs insm&nc::jfﬁlc

i
i

-
|
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bas been preserved by the defendant; and, all documents relative to the dendal of !
benefits/appeals from the denial (and from years prior to and immediately after the denial of
benefits) have been produced and preserved by the plaimiff. And if'a Newrological
Paveholagical evaluation is key, why was it not reguested of the plaintiff befors the claim fL)r
benefits was finally denied by the defendant, and why did the defendant agree to the first i
\ k

reinstatement of the action without 17 i

[25]  When [ consider the Redd factors In the context of the whole of the action (see: Scoini v,
1!

Prochnicki, [2007] ONCA 63) 22 well as the vwo~part test enunciated in Kora v. draold {2(%24

ONCA 871), snd when 7 consider that (8) the zetion is front-ended, (b) the failings now ‘

identified notwithstanding, the defendant onoe before was prepared to pmc(:cd 0 trial s.uch fhat
it cannot be said that & fair trial cannot be had even with those failings), and (¢) the ﬂregudme

now complained of doss not arise from steps taken following dismissal and/or would not s mﬂi
! I
from resioration of (he action following disrpissal (see: MDM Plastics Lid. v, Vincor \

Imernationad Tne., 2015 ONCA 28, at para. 25), and when [ balance the defendant’s right w

finality and the preference of the cowsts to bave actions decided on th:.n‘ Taerits, the ‘baianc“ ﬁ

in favour of the plaintiff and his request for reinstatement of the axtion,
[26] The plainiffs motion is granted, with a new set down deadlineiof August 31/15 now

imposed By the court, Failing agreement as to the costs of the motion, I may be spoken to, :E‘

\r\
!

!

June §/13 T A 7 i
—r, 2 ) i A -~ I
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