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Cannabis Legalization in Canada:
What Every Insurance Professional Should Know

Q1: What are the penalties for drug-impaired driving?

A: Under the Criminal Code, impaired driving is prohibited to any degree by drugs, alcohol or a combination 
of both. Penalties for driving impaired range from a mandatory minimum fine to life imprisonment, 
depending on the severity. 

PENALTIES (under the Impaired Driving Act)
Charge 1st Offence 2nd Offence 3rd Offence
• Drug-impaired driving
• Having 5ng or more of THC per 

ml of blood within 2 hours of 
driving

Mandatory Minimum: 
$1,000 fine
Maximum: 10 years 
imprisonment

Mandatory Minimum: 
30 days imprisonment
Maximum: 10 years 
imprisonment

Mandatory Minimum: 120 days 
imprisonment
Maximum: 10 years 
imprisonment

Combination
• Having blood alcohol 

concentration (“BAC”) of 50mg 
per 100 ml of blood AND 2.5 
ng or more of THC per 1ml of 
blood within 2 hours of driving 

Mandatory Minimum: 
$1,000 fine
Maximum: 10 years 
imprisonment

Mandatory Minimum: 
30 days imprisonment
Maximum: 10 years 
imprisonment

Mandatory Minimum: 120 days 
imprisonment
Maximum: 10 years 
imprisonment

Refusal to comply with demand for 
sample Minimum:$2,000 fine

Mandatory Minimum: 
30 days imprisonment
Maximum: 10 years 
imprisonment

Mandatory Minimum: 120 days 
imprisonment
Maximum: 10 years 
imprisonment

Drug-impaired driving – Summary 
Conviction
• Having over 2ng but less than 

5 ng of THC per ml of blood 
within 2 hours of driving 

Maximum:$1,000 fine 

Impaired driving causing bodily 
harm

Summary conviction: Maximum 2 years imprisonment less one day
Indictment: Maximum 14 years imprisonment

Impaired driving causing death Indictment – Maximum life imprisonment
First offence + BAC of 80-119mg Mandatory minimum: $1,000 fine
First offence + BAC of 120-159 mg Mandatory minimum: $1,500 fine
First offence + BAC of 160mg or 
more Mandatory minimum: $2,000 fine
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Q2: Do penalties for impaired driving extend to medical cannabis users?

A: The Ontario Medical Association (OMA) states that it is illegal to drive when impaired by cannabis 
regardless of whether the driver is authorized to use it for medical purposes. It remains the individual’s 
responsibility to ensure that they are not impaired while driving. All drivers who are found to be impaired may 
face immediate penalties such as license suspensions, vehicle impoundments and monetary penalties. 
As noted above, if convicted in court, a driver may face fines or jail time. 

It is a physician’s duty to warn patients that they may become impaired upon using cannabis for medical 
purposes. The CMA’s Driver’s Guide (9th Edition) suggests that physicians recommend a minimum amount 
of time to wait before driving after cannabis use to patients, regardless of whether use is medicinal or 
recreational in nature (See Question 6 for the answer to the length of time prior to driving). 

Q3: What causes impairment? THC or CBD?

A: Tetrahydrocannabinol (THC) and cannabidiol (CBD) are the two main components of the cannabis plant. 
THC is the primary psychoactive compound in cannabis that is responsible for the “high” sensation and is 
the cause of any impairments associated with cannabis use. CBD does not produce any psychoactive or 
intoxicating effects and is often isolated for therapeutic purposes. The effects of each cannabis product 
depends on the specific THC-to-CBD ratio, as well as individual metabolism of THC, consumption method 
and/or time since consumption (to name a few). 

Q4: How long does marijuana remain active in oral fluid?

A: After smoking cannabis, THC lines the inside of your mouth before your body has a chance to metabolize 
it. As noted in Question 6, there is no definitive evidence to pinpoint how long marijuana, or THC, remains 
active in an individual (whether it is blood, saliva or urine). Much of this depends on the method of 
consumption or how an individual’s body breaks down THC. 

For the most part, saliva tests can detect THC for about 24 hours after the last time cannabis has been 
inhaled. Some tests can find THC in your saliva for up to 72 hours post consumption, while others claim 
to be able to detect THC up to one week later. 
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Q5: Is it unconstitutional to do roadside testing for cannabis?

A: Some people feel that cannabis testing at the roadside is unconstitutional because the testing has no 
relationship with the impairment: the current roadside testing equipment does not measure nanograms 
indicating a level of intoxication. It can only decipher whether or not there are drugs in a person’s system.

According to MADD Canada’s website: “If police have reasonable suspicion that a driver has drugs in his or 
her body, the police can demand the driver complete a standardized field sobriety test (SFST) or provide 
an oral fluid sample (oral fluid testing devices are newly authorized for use by police as part of the Bill 
C-46 legislation). If the driver fails the administered test, the police can then demand a drug recognition 
evaluation (DRE) by specially trained officer or demand a blood sample for testing. As with testing for 
alcohol impairment, the first screening test is done at roadside (SFST or oral fluid screening tests) is not 
evidentiary and cannot be used as grounds to lay a charge or used as evidence in a criminal trial. Failure 
of the initial test gives police the grounds to demand a second, more sophisticated test. Failure of the 
secondary testing process provides grounds to lay a Criminal Code impaired driving charge.”

Q6: How long after smoking cannabis is it safe to drive? 

A: Unfortunately, there is no definitive evidence for a “one-size fits all” recommendation for a safe amount of 
time to wait before driving after consuming cannabis. Impairment levels can vary greatly across individuals 
and circumstances based on a range of factors, including, but not limited to: 

• Time since consumption
• THC levels in the cannabis consumed
• Method of consumption (i.e., smoked, ingested, nasobuccal, topical etc.)
• Personal use patterns (i.e., frequency of use, deep inhalation or breath-holding of smoked cannabis etc.)
• Individual metabolism of THC

The effects of impairment, which include (but are not limited to) attention, concentration and decision-
making deficits, can last up to 24 hours and sometimes longer for those who consume cannabis more 
frequently (i.e., five or more times per week). Research has shown that psychomotor function is most 
impaired during acute intoxication, but impairment can persist in daily users for up to 30 days, even after 
termination of use. 
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For medical marijuana, physicians should be instructing patients to refrain from driving for the following 
time periods:

• four hours after inhalation
• six hours after oral ingestion 
• eight hours or more after inhalation or oral ingestion if the patient experiences a psychoactive high

These wait times are largely based on a clinical review that differentiates the medical cannabis user from 
the recreational cannabis user. Patients who are prescribed cannabis for medicinal purposes are instructed 
to consume individualized doses of cannabis to achieve symptom relief effects rather than achieve a 
subjective high. These individuals are also more inclined to use strains of cannabis plant that are heavily 
CBD based and tend to have lower THC levels. 

For recreational use of marijuana, individuals are instructed to wait at least six hours before driving after 
consuming cannabis, regardless of the method. This wait time may need to be longer based on multiple 
factors, such as the product that was consumed (THC-to-CBD ratio) and the individual’s tolerance/
metabolism of THC.

Q7: Is there a tolerance measurement for cannabis similar to alcohol?

A: The tolerance measurement of THC, the psychoactive component of cannabis strains, is measured by 
nanograms (ng) per millilitre (ml) of blood. 

Research has shown that significant driving impairment occurs when blood THC levels reach between 
2-5ng per ml of blood. It has been noted that occasional cannabis users, who have not built a tolerance to 
THC, have reportedly experienced greater impairments than daily users. 

As such, the Canadian government established the following tolerance measurements for impaired driving: 
(1) Individuals will not be fined for having less than 2 nanograms of THC when pulled over; (2) A lesser 
(summary conviction) offence, with a maximum fine of $1,000, will be provided when an individual is found 
to have more than 2ng, but less than 5ng of THC per millilitre of blood when driving; and (3) if caught 
with 5ng or more THC per millilitre of blood, the penalties range from a $1,000 to a maximum of 10 years 
imprisoned. 
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Research has proven that combining THC and alcohol, even at low doses, can produce severe driving 
impairments and exponentially increases the likelihood of a driver being involved in a motor vehicle accident. 
There is evidence that levels of THC detected in blood is higher when THC is combined with alcohol and 
that driving performance is more impaired when THC and alcohol are combined compared to either THC 
or alcohol alone. Thus, in combination with alcohol, THC impairment is determined when an individual has 
50 mg or more of alcohol per 100 ml of blood accompanied by 2.5ng or more of THC per ml of blood.

Q8: What is the value of marijuana plants at certain stages of the growth cycle?

A: There are too many factors (THC content, size of plant, strain, grow method, male/female, indoor/
outdoor, etc.) to take into consideration to provide a definitive answer.  The plant however would be most 
valuable once buds are formed, depending on the amount of buds produced per plant. 

Q9: When will marijuana edibles be legal for sale?

A: Mid-December is the earliest that cannabis edibles (food and beverages, cannabis extracts used for 
vape products, and topicals) will be available for sale in-store or online. Health Canada has capped the 
amount of THC allowed in edible cannabis products at 10 mg per product. A link to the government’s 
official regulations can be found here.

Q10: Are there current clinical trials in Canada for medicinal cannabis similar to other drugs?

A: In January 2019, BC Cancer announced that it will lead a first-ever, national clinical trial that aims to answer 
whether cannabis plant extracts truly help with symptom relief. Patients in Vancouver, Abbotsford, Prince 
George, Victoria, Calgary, Winnipeg, Ottawa, Kingston and Toronto will be enrolled in the trial investigating 
whether cannabis properties reduce cancer-related symptoms including pain, sleep disturbance, anxiety 
and nausea. Funding of $1 million for the randomized, double-blind, placebo-controlled study is coming 
from private donors to the BC Cancer Foundation. The cannabis oil-based products to be used will be 
donated by the Whistler Medical Marijuana Corp., one of the country’s first organic producers. The study 
will compare three cannabis extracts (high-THC/low CBD; low THC/high CBD; or equal amounts THC/
CBD) against each other and to placebo. 

https://www.canada.ca/content/dam/themes/health/campaigns/cannabis/media-kit/Final%20Regulations%20-%20R%C3%A8glements%20finaux.pdf


6

Cannabis Legalization in Canada:
What Every Insurance Professional Should Know

Q11: What is CannSell?

A: CannSell is the only approved certification training program by the Alcohol and Gaming Commission of 
Ontario for legally authorized cannabis retailers in Ontario. The Alcohol and Gaming Commission contracted 
Lift & Co., in exclusive partnership with MADD Canada, to create the training program, which was released 
on February 25, 2019. All employees of cannabis retail stores, store managers, and cannabis retail license 
holders must complete the CannSell certification before starting work in the cannabis industry. For more 
information on CannSell, visit https://learn.cannsell.ca/.

Q12: What are the potential product liability risks in the cannabis industry? 

A: Product liability risks may focus on the producer, supply chain or point of sale. Most issues involve 
the product’s psychoactive effects as well as mislabelling. For example, edibles containing THC are a 
particular hotspot in product liability. Risks may also arise from bugs, mould or banned pesticides being 
present in the drug. The more serious cases result in product recalls. While there have been limited cases 
in Canada of product liability class action, these are bound to become more prevalent with the legalization 
of edible cannabis products in December 2019. 

Q13: What are the eligibility conditions for a cannabis licence to cultivate, produce and/or package 
cannabis products – also to operate a legal retail cannabis store?

A: To apply for or renew a cannabis licence, you must meet all of the following conditions:

• You are not the subject of a receivership of your debts
• You have not failed to comply with any Act of Parliament (other than the Excise Act, 2001) or of a 

provincial or territorial legislature that deals with the taxation or control of alcohol or tobacco, or any 
regulations under it in the past 5 years

• You have not acted to defraud her Majesty in the past 5 years
• Each individual involved must be at least 18 years of age
• Have a valid business address in Canada
• Provide a list of all premises that will be cultivating, producing and/or packaging cannabis products
• Have sufficient financial resources to conduct your business in a responsible manner
• Hold a valid licence/permit from Health Canada issued under the Cannabis Act
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• Provide a business plan (including a business industry overview, operating plan, financial plan or 
source of funds, and a sales and marketing plan)

• Provide acceptable security to cover one month of cannabis duty liability (minimum of $5,000 and 
a maximum of $5 million)

The key to getting a cannabis retail store license is to provide the government with a carefully structured 
application demonstrating good character, a secured site (i.e., a property lease or title), approval of the 
local government, good tax standing, and the personal/financial ability to operate a cannabis retail store. 
Long-term, the province has not capped the overall number of stores that may be opened in the Ontario, 
but no one entity (and their affiliates) may hold more than 75 retail store licenses.

Q14: What, if any, is the liability exposure that employers face now that recreational cannabis is 
legal? 

A: According to the Canadian Centre for Occupational Health and Safety report titled Workplace Strategies: 
Risk of Impairment from Cannabis, 3rd Edition: 

• Employer Duties - As stated, as per occupational health and safety legislation across Canada, 
employers have a duty to provide a safe work environment and take all reasonable precautions 
to protect the health and safety of employees and others in the workplace. Due diligence is 
demonstrated by the employer’s actions before an event occurs, not after. 

• To establish due diligence, the employer would have in place written occupational health and safety 
policies and programs. These policies and programs would demonstrate and document that the 
employer carried out a gap analysis to identify hazardous practices and conditions and made 
necessary changes to correct these conditions, and provided employees with information to enable 
them to work safely. 

• The employer should provide the appropriate education and training to employees so that they 
understand and carry out their work according to the established policies, practices, and procedures. 

https://www.ccohs.ca/products/publications/Cannabis_pub_19.pdf
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Q15: What, if any, commercial liability cannabis claims have there been south of the border to date?

A: Although cannabis claims are becoming more frequent in the US, now that 30 states have legalized 
the medicinal and/or recreational use of marijuana, they are not as prevalent as the insurance industry 
had predicted a couple of years ago. To date, there have been a number of product ancillary lawsuits 
including recalls, contamination claims (pesticides), and issues with the testing labs. As the recreational 
industry continues to grow, mislabelling, false advertising, and product liability class action claims will 
likely become more widespread.

About Beard Winter LLP

With more than 50 years of experience representing major Canadian insurers, Beard Winter insurance 
litigation lawyers are well-prepared to assist clients with cannabis-related claims as they arise. These 
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statutory accident benefits, product liability, host liability, and homeowners insurance.

Our lawyers are available to consult with you on coverage and risk management issues.
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