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REASONS FOR DECISION

[1] On September 29, 2009, the car Pelivan Muscaj was driving was
struck at the intersection of Dundas Street West and Erin Mills Parkway in

Mississauga by a motor vehicle Grzyb Urszula was operating.

[2] Mr. Muscaj initially retained Anton Brunga as counsel to make a claim
for damages. Mr. Brunga commenced this action for Mr. Muscaj by having a

statement of claim issued on September 25, 2011.

[3] Mr. Muscaj changed counsel in October 2012 when he retained Natal

Gosai to represent him.
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[4] Ms. Gosai completed the examinations for discovery in the case and
had used her best efforts to make much of the disclosure required from Ms. Muscaj
by November 3, 2016. At that time, Ms. Gosai arranged a mediation with Kelly
Dunn, who had taken over the defence for Mr. Urszula. This mediation was

scheduled for March 9, 2017.

[5] On January 3, 2017, the registrar of the Superior Court of Justice in
Brampton issued an Order Dismissing Action for Delay. The action was dismissed
without notice because of the failure of Mr. Muscaj as the plaintiff to set the action
down for trial by the later of the fifth anniversary of the action or January 1, 2017 as

required by the provisions of Rule 48.14 at the time.

[6] Mr. Muscaj now brings this motion under Rule 37.14 to set aside the

registrar’s order dismissing his action.

Chronology of relevant events

[7] When the car that Mr. Muscaj was driving was struck on September
29, 2009, his wife Adelina Muscaj was riding in that car as a passenger. Mr and
Mrs. Muscaj were initially both represented by Mr. Brunga. In addition to
commencing this action on behalf of Mr. Muscaj, Mr. Brunga brought an action for

Mrs. Muscaj as against Mr. Urszula (the “related action”).

2018 ONSC 5427 (CanLll)



[8] Aviva Legal responded to this action and the related action on behalf
of Mr. Urszula. After a brief time under a waiver of defence, Aviva Legal served a

statement of defence and a jury notice in the related action on April 3, 2012.

[9] On April 5, 2012, Aviva Legal had a third-party claim issued on behalf
of Mr. Urszula against Mr. Muscaj in the related action. Mr. Brunga ultimately

served a statement of defence on behalf of Mr. Muscaj to the third-party claim.

[10] On August 15, 2012, Mr. Brunga wrote to Aviva Legal to revoke the
waiver of defence in this action, and to demand a statement of defence within 20

days.

[11] On August 20, 2012, Aviva Legal wrote to Mr. Brunga to enclose the
statement of defence and jury notice on behalf of Mr. Urszula in this action. Aviva

Legal takes the position these documents were served on April 5, 2012.

[12] After Mr. Muscaj changed counsel from Mr. Brunga to Ms. Gosai in
2012, Ms. Gosai's office wrote letters between April 10 and 23, 2013 to various
non-party sources to obtain documentation that would support the claim Mr.
Muscaj had made. Between May 30, 2013 and October 15, 2013 Ms. Gosai
disclosed medical records and documents related to her client's employment to
Aviva Legal. By all accounts, Mr. Muscaj’s representation by new counsel was off

to a good start.
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[13] Mr. Urszula was examined for discovery in this action and the related
action on April 2, 2014. Mr. Muscaj was examined for discovery as a plaintiff in this

action and as the third-party in the related action on the same day.

[14] In preparation for trial, Aviva Legal arranged for Mr. Muscaj to be seen
on June 23, 2014 by Dr. Abraham Shayton, a rheumatologist, for an independent

medical examination.

[15] Between July 8, 2014 and September 16, 2014, Aviva Legal
exchanged letters with Ms. Gosai’s office relating to various undertakings that had

been given by or on behalf of Mr. Muscaj at discovery.

[16] On September 10, 2014, Adelina Muscaj executed a full and final
release to cover both the main action, as well as the third-party claim against Mr.
Muscaj to settle the related action. On October 2, 2014, an order dismissing the

related action was taken out.

[17] On September 8, 2014, Mr. Muscaj was ultimately examined by Dr.
Shayton.
[18] On October 21, 2014, Aviva Legal served the defence medical report

of Dr. Shayton from his independent examination of Mr. Musca;.
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[19] Throughout the balance of 2014, Aviva Legal and Ms. Gosai’s office
exchanged correspondence about answers to undertakings given by or on behalf
of Mr. Muscaj at his examination and to provide further disclosure in support of his

claim.

[20] On December 17, 2014, Ms. Gosai’s assistant contacted Aviva Legal
to schedule a telephone conference for settlement discussions in early January
2015. Aviva Legal advised Ms. Gosai’s assistant that it required files from the
accident benefit claim Mr. Muscaj had made, and his own doctor’s clinical notes
and records, failing which they would not be in a position to schedule settlement

discussions.

[21] Aviva Legal further advised Ms. Gosai’'s office at that time of the
defendant’s position that Mr. Muscaj would not meet the “permanent and serious

impairment threshold” requirement under the Insurance Act.

[22] A settlement conference by telephone was finally arranged for
February 23, 2015. During the settlement call, Aviva Legal advised Ms. Gosai that
the position it had previously taken on behalf of Mr. Urszula remained unchanged,

and that no monetary offer would be made.

[23] On May 8, 2015, Andrew McCutcheon of Aviva Legal served a Notice

of Change of Lawyer indicating his name as the lawyer of record for the defendant
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Urszula. Mr. Urszula takes the position on this motion that, except for the service of
this Notice of Change of Lawyer, there was no communication between Aviva
Legal and Ms. Gosai's office for the 17 months between February 23, 2015 and

July 18, 2016.

[24] Ms. Dunn took carriage of the defence file at Aviva Legal on July 19,

2016 and served a Notice of Change of Lawyer on Ms. Gosai.

[25] On July 25, 2016, Ms. Gosai’s office contacted Ms. Dunn with a view
to setting up another settlement conference by telephone. This telephone

conference was scheduled for August 29, 2016.

[26] Ms. Dunn followed up that scheduling call with a letter to Ms. Gosai on
August 23, 2016. In that letter, Ms. Dunn provided a list of undertakings that she
considered outstanding, and requested Ms. Gosai’'s response to those

undertakings at the earliest opportunity.

[27] Settlement conferences occurred by telephone on August 29 and 30,
2016. After those calls, Ms. Dunn wrote to Ms. Gosai to confirm their conversation
that Ms. Gosai had agreed to provide further information to update the information

she had already provided on behalf of Mr. Musca;.
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[28] On August 30, 2016, Ms. Dunn’s law clerk and Ms. Gosai agreed to a
mediation for the case, and to engage Richard Sadowsky as the mediator.
However, Ms. Dunn’s law clerk reiterated that Ms. Dunn had requested documents

that she required before mediation.

[29] On October 24 and November 10, 2016, Ms. Dunn’s assistant wrote

to Ms. Gosai's assistant to follow up with scheduling the mediation.

[30] On November 3, 2016, Ms. Gosai’s office produced the plaintiff's
income-tax returns for 2013-2015 to answer the relevant undertaking given on

discovery.

[31] On November 11, 2016, Ms. Dunn wrote to Ms. Gosai to enclose an
updated list of the remaining undertakings to be answered, and to request further

information for the mediation.

[32] In late November 2016, the mediation was scheduled for March 9,
2017.
[33] Ms. Gosai’'s office wrote to Mr. Muscaj's doctor and to his accident

benefit insurer to request further information that could respond to the

requirements of Aviva Legal for the mediation.
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[34] Between December 9, 2016 and January 3, 2017, Ms. Gosai’s office
received further information from the City Clerk’s office in Toronto and from the
Region of Peel with respect to her client's Ontario Works file in those

municipalities.

[35] On January 3, 2017, the regqistrar of the (Ontario) Superior Court of
Justice in Brampton issued the Order Dismissing Action for Delay. According to

Ms. Gosai’s affidavit, this order was not received by her office until or about March

6, 2017.

[36] Ms. Gosai has sworn an affidavit in support of her client's motion to
set aside this order. Paragraph 74 of that affidavit contains the only evidence with

respect to the reason why she did not set down this action by January 1, 2017:

74. The focus and attention of me and my office staff towards the end of 2016
and the beginning of 2017 was our participation in a mediation on March 9,
2017. | overlooked that this action was commenced on January 1, 2012 and
would be caught by the changes to Rule 48.14, which came into effect on
January 1, 2017. | overlooked that this action would be dismissed on January 1,
2017 without notice to me if it had not been set down for trial or scheduled for a
status hearing. It was my intention to proceed with the mediation in this matter
on March 9, 2017 and if the file did not settle at mediation, to set the action
down the trial.

[37] Ms. Gosai’s affidavit also contains paragraph 77, which simply states

that:

77. It has always been mine and the Plaintiff’s intention to proceed with this
action and with this motion to set aside the Registrar’'s Dismissal Order.
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[38] These paragraphs contain the only evidence given on this motion of

an intention to set the action down for trial.

[39] Notwithstanding the fact that the action had been dismissed, Ms.
Gosai’s office continued to request Mr. Muscaj’'s employment file from Oakville
Golf Club and to seek a breakdown of the accident benefits he had received in

answer to those undertakings.

[40] On February 23, 2017, Aviva Legal retained the services of a process
server to attend at the Brampton Courthouse to confirm the status of this action. It

was then and there it learned that the action had been dismissed.

[41] The mediation proceeded on March 9, 2017 as scheduled, despite the

fact the action had been dismissed.

[42] On May 14, 2018, Ms. Gosai’s office produced the plaintiff's updated
clinical notes and records from Dr. Lee and from Dr. Tan, in answer to outstanding

undertakings.

Issues and Analysis

[43] This motion arises from circumstances that occur all too frequently

when lawyers do not observe strict timelines under the rules by which to set an
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