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Reasons For Order

NATURE OF MOTION

[11  Angela Piccone slipped on snow or ice and fell in a parking lot outside a
Jack Astor's restaurant in Etobicoke in March 2007. In 2009, she and her

husband commenced an action against the restaurant, the owner of the plaza,
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and the snow removal contractor for damages for the personal injuries she says

she suffered.

[2] Mr. and Ms. Piccone’s lawyer improperly served the Statement of Claim on
North Country Property Maintenance Inc. (“North Country”), the snow removal
company, in March 2009 by causing it to be delivered to Jack Astor's. As a
result, North Country says that it did not have knowledge of the action until
February 2015. It is not disputed that North Country’s insurer, Lombard Canada
Ltd. (“Lombard”), had knowledge of the incident in 2007 and received snow
removal information from North Country as well as documents and
correspondence regarding settlement discussions between the Plaintiff and the
other Defendants. Later, when North Country did not receive the Claim, Lombard

closed its file.

[3] Mr. and Ms. Piccone now move for an order extending the time for service
of their Statement of Claim on North Country to February 26, 2015, when they
brought the motion. North Country opposes the motion, saying the delay has
prejudiced it.

BACKGROUND FACTS
[4] In 2006 and 2007, Fima Development (“Fima”) owned the plaza at 1900

The Queensway in Etobicoke, Ontario, where Jack Astor's was located. On
October 31, 2006, Fima had hired North Country to provide winter maintenance

service for Jack Astor’s.

[5] On March 4, 2007, Angela Piccone (“Ms. Piccone”) slipped and fell on
show and ice in the Jack Astor’s parking lot. Ms. Piccone reported the fall to Jack

Astor’s.
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[6] On March 5, 2007, Crawford & Company, the independent adjusters for
Jack Astor’s, prepared a Web Occurrence Report. Ms. Piccone provided a
statement in which she gave a detailed description of the incident itself and of the

injuries she said she had suffered.

[7] On March 28, 2007, Lombard became aware of Ms. Piccone’s fall when
Fima’s insurer, ING Insurance (“‘ING”) advised it by letter that Ms. Piccone

reported her fall to Jack Astor’'s manager, who later reported it to Fima.

[8] Between March 28, 2007 and July 11, 2008, ING and Lombard exchanged
communications concerning liability issues and settlement of Ms. Piccone’s
claim. The letters were dated March 28, April 2, April 23, May 29, and June 1,
2007. The March 28, 2007 e-mail from ING to Lombard indicated that ING would
not be contributing to a settlement, and asked Lombard to engage in settlement

talks directly with Ms. Piccone.

[9] On April 2, 2007, Lombard’s adjuster, Steven Ho, advised Mr. and Ms.
Piccone that Lombard had contacted North Country (its insured). North Country
agreed to send copies of their logs that recorded what salting they did in the
parking lot to Lombard. Mr. Ho told Mr. and Ms. Piccone that he would provide

copies of North Country’s contract and of the salting logs to them.

[10] On June 17, 2007, Mr. Ho spoke with Ms. Piccone’s husband, Ambrose
Piccone. Mr. Piccone advised Mr. Ho that Ms. Piccone was still in a lot of pain
and that they had not yet spoken to a lawyer, but were thinking about it. He said
that they were not yet ready to settle, because Ms. Piccone was not feeling well.
Ms. Piccone had been working full-time as a perfume counter attendant at Sears
before her fall, and had only resumed work on a part-time basis following her fall.
The adjuster advised that he would obtain Ms. Piccone’s medical documentation

and then speak to them further.
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[11] On April 3, 2008, ING’s adjuster wrote to Ms. Piccone, with a copy to
Lombard, concerning her injuries. He advised Ms. Piccone that ING had been in
contact with the snow removal contractor hired to clear the snow and ice from the

parking lot, who had expressed an interest in resolving the matter.

[12] On June 18, 2007, Lombard wrote to Ms. Piccone, enclosing a form
authorizing the release of her medical records to it, which she signed and
returned. On June 29, 2007, ING also provided Lombard with some of Ms.
Piccone’s medical documentation, including the clinical notes and records of her

family physician, Dr. Brian S. Strom.

[13] On April 3, 2008, ING wrote to Ms. Piccone regarding her injuries and a
possible settlement of her claim. ING copied Lombard with its correspondence.
On July 11, 2008, ING wrote to Ms. Piccone again, attaching a copy of its earlier
letter of April 3, 2008. Again, ING copied Lombard with its correspondence.

[14] On November 11, 2008, Lombard closed its file.

[15] On March 2, 2009, Mr. and Ms. Piccone’s lawyer, Ken Harris (“Mr. Harris”),
caused a Notice of Action to be issued and served, before the expiry of the two
year limitation period prescribed by the Limitations Act, 2002. On March 27,
2009, he filed a Statement of Claim, naming North Country as one of the
defendants. The plaintiffs in the action are Ms. Piccone and her husband, who

makes a claim pursuant to s. 60 of the Family Law Act.

[16] The Notice of Action and Statement of Claim were served on North
Country at Jack Astor’s location, where the fall had occurred. It is not disputed
that delivery of the Claim to Jack Astor’s did not constitute proper service of the

Claim pursuant to the Rules of Civil Procedure.
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[17] On August 1, 2012, Jack Astor's filed their Statement of Defence. It
included a Crossclaim against North Country, which listed the same incorrect
address for service on North Country as Mr. Harris had employed, namely, 1900

The Queensway, Etobicoke.

[18] Mr. Harris died in 2014. On November 18, 2014, Mr. and Ms. Piccone
retained new counsel, Mr. Philp. When Mr. Philp reviewed Mr. Harris’ file, he
expressed concern that North Country had not been properly served and had not
delivered a Statement of Defence. This possible error was reported to Mr. Harris’
indemnity insurer, LawPRO, who retained counsel on behalf of the late Mr.

Harris.

[19] On February 26, 2015, Mr. Philp, on behalf of Mr. and Ms. Piccone, served
the Notice of Motion for their motion to extend the time for service of the Claim on
North Country. The motion was served on North Country at 1945 Lockhart Road,
Innisfil, Ontario. This address obtained from a Corporate Profile Search
conducted on November 19, 2014. The Motion Record was served on Lombard
on May 26, 2015, and on North Country on May 28, 2015.

[20] On September 20, 2016, Justice Fairburn granted Mr. and Ms. Piccone
leave to amend their Claim by adding Ken Harris, by his Estate Trustee, as a
defendant, with the appropriate additions and amendments of the allegations, set

out in a draft “Fresh as Amended Statement of Claim”.

[21] The Piccone’s motion for an extension of time to serve their Claim on
North Country was heard on October 12, 2016, and judgment was reserved. For

the reasons that follow, the motion will be granted.
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ISSUES

[22] The Court must determine whether an extension of time for service of the
Claim would advance the just resolution of the dispute without causing prejudice

or unfairness to North Country.

PARTIES’ POSITIONS

Mr. and Ms. Piccone’s position

[23] Mr. and Ms. Piccone argue that extending the time for service of their
Claim would not prejudice North Country. They submit that North Country and
Lombard had notice of the claim by at least June 18, 2007, and had the

opportunity to preserve their records and investigate the claim at that time.

North Country’s Position

[24] North Country argues that Mr. and Ms. Piccone have not provided an
adequate explanation for not properly serving North Country in 2007. They argue
that Mr. and Ms. Piccone have shown a lack of interest in their claim and should

not be afforded the indulgence they seek to the prejudice of North Country.

[25] North Country asserts that because it did not receive timely notice of the
Claim, it had no knowledge of it until February 2015, when it received notice of
the present motion. It submits that, as a result, it has been significantly

prejudiced in the following ways in its ability to defend the claim:
¢ Key witnesses helpful and/or critical to the defence of the claim cannot be
located, despite reasonable efforts to find them.

e Witnesses who are available will likely have eroded memories of the

incident.
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o North Country is no longer able to conduct investigations, neighbourhood

interviews, or surveillance to assist its defence.

e Ms. Piccone’s pre-existing injuries can no longer be accurately identified

and assessed;
¢ Relevant documents are no longer available;

e Defence medical examinations will no longer disclose Ms. Piccone’s
condition following her fall, or accurately assess whether her condition was
affected by the fall.

[26] North Country argues that a potential defendant should be secure in his

reasonable expectation that he will not be held to account for old obligations.

ANALYSIS AND EVIDENCE

Legislative framework

[27] The Rules of Civil Procedure make the following provisions for service of a

Statement of Claim and Notice of Action, and for extensions of time for service:

14.08(1) Where an action is commenced by a statement of claim,
the statement of claim shall be served within six months after it is

issued.

(2) Where an action is commenced by a notice of action,
the notice of action and the statement of claim shall be served

together within six months after the notice of action is issued.

3.02(1) Subject to subrule (3), the court may by order extend or
abridge any time prescribed by these rules or an order, on such

terms as are just.
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(2) A motion for an order extending time may be made

before or after the expiration of the time prescribed.

59.01 An order is effective from the date on which it is made,

unless it provides otherwise." [Emphasis added]

Jurisprudence

[28] The Supreme Court of Canada in Canadian Imperial Bank of Commerce v.
Green, (2015), held that the courts have inherent jurisdiction to issue orders nunc
pro tunc (back-dated), a power which is implied by rule 59.01, above.? The Court
held that the following non-exhaustive factors guide the courts in determining

whether to exercise this jurisdiction:
[29] The opposing party will not be prejudiced by the order;

[30] The order would have been granted had it been sought at the appropriate

time, such that the timing of the order is merely an irregularity;

[31] The irregularity is not intentional;

[32] The order will effectively achieve the relief sought or cure the irregularity;
[33] The delay has been caused by an act of the court; and

[34] The order would facilitate access to justice.

[35] None of these factors is determinative. An order granting leave to proceed
with an action can theoretically be made nunc pro tunc, where leave is sought

prior to the expiry of the limitation period. However, a court should not exercise

" Rules of Civil Procedure, R.R.O. 1990, Reg. 194
% Canadian Imperial Bank of Commerce v. Green, 2015 3 S.C.R. 801, [2015] 3 SCR 801
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