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ENDORSEMENT

THE MOTION

[11 The Defendant, 1659311 Ontario Ltd. o/a Paul Davis Systems-Simcoe
County moves under Rule 20 for an order enforcing an alleged settlement reached
between the parties under Rule 49.09, dismissing this action without costs and for

an order compelling the Plaintiff, Bradley Sellors, to execute a full and final release.

THE FACTS
[2] There was a fire at Mr. Sellor’s cottage on March 30, 2012. Following the

fire, Mr. Sellors claimed for the loss under his homeowner’s insurance policy. The
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insurer retained 1659 to assist in assessing, remediating, repairing, and valuating

the damage to Mr. Sellor’s cottage and contents.

[3] Mr. Sellors sues alleging that 1659 was negligent assessing the loss and
performing the restoration work. 1659 served a Statement of Defence on
December 30, 2015. Mr Sellors sued his homeowner’s insurer, State Farm in a

separate action.

[4] The parties to this action completed examinations for discovery on June 20,

2023. This action has not been set down for trial to date.

[5] On September 6, 2023, 1659’s counsel emailed Mr. Sellor's counsel and
made an offer to settle this action by way of a without costs dismissal. The offer
was in writing. There were no time conditions, or other conditions or qualifications
attached to the offer, which remained open for acceptance indefinitely. The email
said:

“| have instruction to offer a without costs dismissal of this action. If not

accepted, my instructions are to proceed to a summary judgment motion.”

[6] Mr. Sellor’s counsel advised that she would review the offer with Mr. Sellors
and respond. Mr. Sellor’s lawyer responded by email dated October 26, 2023, said
that he would deliver a further Rule 49 offer shortly in both this and the action

against the insurer. That offer was served on October 30, 2024.
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[71 On January 5, 2024, Mr. Sellors, who had dismissed his lawyers and
become self-represented, sent an email to Ms. De Thomas is accepting the offer.

He said:

“i (sic) would like to accept the offer below - please send the appropriate

documents so we can review and finalize.”

[8] Mr. Sellors attached to his email a Notice of Intention to Act in Person,
executed September 25, 2023, 19 days after the offer was served. There was no

indication that his Notice of Intention to Act in Person was filed with the Court.

[9] On January 12, 2024, 1659’s counsel emailed Mr. Sellors enclosing a
proposed full and final release. She copied Mr. Sellor’'s counsel given her failure
to confirm that Mr. Sellor's Notice of Intention to Act in Person was filed with the

Court.

[10] Mr. Sellors and his counsel have both refused to discuss or execute the full
and final release or settlement agreement despite Mr. Sellor's having accepted the

Defendant’s Offer to Settle.

THE LAW

[11] An Offer to Settle made pursuant to Rule 49 has the following features:

a) It must be in writing;

b) It must be effectively delivered to the opposing party;
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c) It must be a proposal that can be construed as an offer to settle,

open for acceptance and binding if accepted;
d) It may be in Form 49A, but is not required to be; and
e) It may be communicated in correspondence between counsel.

See: Clark Agri Service Inc v 705680 Ontario Ltd, 1996 CarswellOnt

2889, at para 4 (Ont Gen Div)

[12] Where an offer meets the requirements of Rule 49, the principles of contract
law relating to offer, and acceptance do not apply. See: York North Condominium
Corp No 5 v Van Horne Clipper Properties Ltd, 1989 CanLIl 4375 (Ont. CA). In
other words, a Rule 49 offer is not terminated by a counteroffer or a rejection.
Therefore, where the offering party makes an offer but receives and rejects the
opponent’s counteroffer, the opponent may still accept the offeror’s original offer
to settle, unless or until it is withdrawn. Further, the offering party’s written offer
remains in effect notwithstanding that the offering party makes a later oral offer.

See: Marshall Estate v Legge & Legge, 2015 ONSC 3028 at para 11.

[13] A motion to enforce a settlement agreement requires the court to answer
two questions: (1) Is there any genuine issue about the existence of an agreement
to settle that requires a trial?; and (2) Is there any reason not to enforce the
settlement? See: Knight v Chappel, 2022 ONSC 7175 at para 21; Zaidi v Sayed

Estate of, et al, 2023 ONSC 1244 at para 13; Daehn v Lalonde, 2021 ONSC 301
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at para 14; Lumsden et al v The Toronto Police Services Board et al, 2019 ONSC

5052 at para 17.

[14] For the first question, one must apply a Rule 20 analysis.

[15] The court must ask whether the question of whether the parties intended to
create a settlement by agreeing to all the essential terms is a question requiring a
trial. See: Hodaie v RBC Dominion Securities et al, 2011 ONSC 6881 at para 17,
affd 2012 ONCA 796; Wilson v Northwest Value Partners Inc, 2015 ONSC 4726

at para 14.

[16] When considering a motion for summary judgment, the Court will consider

the following:

[17] Isthere a genuine issue requiring a trial with respect to whether the essential
elements of the settlement agreement have been agreed to based on the record?

If not, summary Judgment is to be granted.

[18] If a genuine issue requiring a Trial does exist based on the record before the
Court, the Motions Judge has the discretion to call oral evidence or use the “new

powers” in Rule 20.04(2.1) and (2.2), including the following:

a) Weighing evidence;

b) Assessing credibility;
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c) Drawing inferences; and
d) Hearing oral evidence.

[19] It is not necessary for all settlement documents to be executed before a
court can find that a settlement exists. So long as the evidence supports
agreement on the essential terms of that agreement — offer, acceptance, and
consideration, among them - there is an enforceable settlement. See: Bawitko

Investments Ltd v Kernels Popcorn Ltd, 1991 CanLll 2734 (Ont CA).

[20] Whether the parties came to an agreement is determined objectively from
the language the parties used, in the circumstances in which the language was
used. It is not determined by parole evidence about the parties unexpressed
intention, their subjective views at the time, or their subjective evidence at the time

of the motion. See: Olivieri v Sherman, 2007 ONCA 491 at paras 41, 44

[21] It is preferrable that the parties make clear all the aspects of a settlement
agreement. It is not necessary, however. Certain terms, in the circumstances, may
be implied. In the situation of an offer to settle an action, the following terms are

generally implied in the agreement:

a) The dismissal is of the action so as to end all of the involvement

by the settling parties in the list arising from the facts;

b) The party accepting the offer agrees will execute a release, and
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c) Where the terms of the release are not set out, the court will
impose a release consistent with the settlement. See: Hodaie, at
para. 3; Terranata Winston Churchill Inc v Teti Transport Ltd,

2020 ONSC 7577 at para 31.

[22] Thereis no “standard” release form. Rather, the Court imposes the standard
terms that give force to the objective intentions of the parties as expressed in

settlement. See: Haider v Rizvi, 2023 ONCA 354 at para 32.

[23] An objectively reasonable, sensible, businesslike release in the context of
settling litigation is one that would end the litigation against the offering party. The
specific wording of those terms is determined objectively from the purpose of the
release in the circumstances. See: Betser-Zilevitch v Nexen Inc, 2018 FC 735 at

para 83, affd 2019 FCA 230, cited with approval in Terranata, para 48 - 49.

POSITIONS OF THE PARTIES

[24] 1659 argues that the offer it made was clear — Mr. Sellors would agree to a
dismissal of his action against 1659, thus ending any possible litigation against it,
arising from Mr. Sellors’ cottage fire. In exchange, 1659 agreed to abandon its
entittement to costs. A release, in the circumstances, was implied in the

agreement.
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[25] Mr. Sellors argues that he did not agree to a settlement. He merely agreed
to the concept of a settlement, and his acceptance was contingent on his approval

of the final documents.

RESULT
[26] The Motion is allowed. Mr. Sellor’s action is dismissed and 1659 is released

on the terms as outlined below.

ANALYSIS

Is There a Settlement?

[27] | find that there is no issue that requires a trial with respect to whether there
was a settlement. | find that there was a settlement in which the parties agreed to
end the litigation against 1659 arising from Mr. Sellors’ cottage fire, and any
exposure to 1659 arising from it, fully and finally, whether the litigation was brought

by Mr. Sellors or anyone else. Why do | find this?

[28] First, 1659 made its offer to Mr. Sellors then counsel. 1659’s email is a
standard email, sent by one counsel to another. The language is simple and
straightforward, language any receiving solicitor would understand, clearly. The
offer is one by which in return for 1659’s waiving any entitlement to costs from Mr.
Sellors, Mr. Sellors agreed to a complete end of all litigation against, and exposure
to 1659 arising from Mr. Sellor’s cottage fire. For that litigation and exposure to

come to a complete end, a release was required.
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[29] Mr. Sellors argues that there was no agreement since he was self-
represented at the time he said that he would like to accept the settlement. The
words 1659’s counsel used did not mean the same to him as to a lawyer. Further,
Mr. Sellors argues that by using the future conditional conjugation “would like to
accept’, he meant that he agreed to the concept of the settlement only. This is
buttressed, he argues, by that fact that he asked to see documentation to finalize
the settlement. In other words, his words should be interpreted to mean ‘i agree to
a dismissal without costs but only once | have agreed to the release and any
settlement documents’. Finally, he argues that from 1659’s Counsel’s actions and
correspondence after the offer was made, 1659 did not consider that there was a

settlement.

[30] | do not accept Mr. Sellors’ arguments.

[31] Mr. Sellors, was represented by counsel when he received the offer, and for

19 days thereafter.

[32] | find that Mr. Sellors received advice from his counsel before he became
self-represented and understood the implications of 1659’s offer. | make this
finding for several reasons, including that Mr. Sellor's counsel’s obligation is to
explain to him the offer, its implications and extent, and what is implied in it. |

assume she did so.
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[33] | also draw the inference that Mr. Sellors’ counsel explained to him the offer

made based on the evidence filed on this motion, and what was not said.

[34] Mr. Sellors’ lawyer, Ms. Sung, swore the affidavit in support of Mr. Sellors’
position. Mr. Sellor provided no affidavit. Ms. Sung gave evidence about what was
her state of mind on many issues, but also what was Mr. Sellors’ state of mind. To
the extent that parole evidence is admissible on a motion like this, Ms. Sung’s
evidence as it concerns Mr. Sellors’ state of mind or things he said, is hearsay and
inadmissible. For example, she stated that they were both confused and pressured
by 1659’s counsel’s actions and accepted the offer out of confusion. None of the
examples of confusion Ms. Sung provides, even if admissible, amount to situations
which vitiate the agreement. It is notable that Ms. Sung speaks of many issues that
are privileged (presumably as she was instructed), she says nothing of discussing

the offer with Mr. Sellors. Mr. Sellors says nothing at all.

[35] | find that the offer was clear and unequivocal, and it was accepted.

[36] | find that the correspondence after Mr. Sellors’ acceptance email, was not
evidence of there being no agreement. The correspondence from 1659’s solicitors
after Mr. Sellors’ acceptance, when viewed as a whole, is 1659’s solicitors attempt
a) to clarify whether Mr. Sellors had filed his Notice of Intention to act for himself
so the Court would be aware of the fact, and b) explaining 1659’s plan of action if

the settlement was not completed. | find, on the whole of the evidence, that Mr.
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Sellors’ and his solicitor’s correspondence after Mr. Sellors’ acceptance of 1659’s

offer, represents his attempts to resile from the settlement.

[37] |turn now to Mr. Sellor's grammatical construction argument.

[38] Mr. Sellors argued that it was clear that he only accepted the concept of a
settlement because he used the future conditional tense (“would like t0”), which

was subject to seeing final document.

[39] Mr. Sellors’ explanation may be a grammarian’s response. | find it is an ex

post facto rationalization used to try to avoid his acceptance of 1659’s offer.

[40] The use of “would like” in common parlance is not a mere expression of a
future conditional desire (as Mr. Sellors would have it). In common parlance the
future conditional tense is used to be polite. His email indicates unequivocally that
he accepted the offer of a dismissal of the action for the consideration of a waiver
of the defendant’s costs. The release was implied. Those are the essential
elements of the settlement. His request for documents deal with other than the

essential elements of the agreement.

Was a Release an Implied Term?

[41] Mr. Sellors is correct that 1659’s email does not include a specific

requirement that he execute a release satisfactory to the defendant. In context, as
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| have commented already, a release us implied. Any solicitor receiving 1659’s

offer would have understood this, or questioned it.

What are the Terms of the Implied Release?

[42] The agreement was for a dismissal of the action against 1659. That action
concerned 1659’s potential liability to Mr. Sellors for the losses he incurred in the
fire at his cottage and 1659’s actions with respect to its involvement in the clean-
up and repair following that fire. This implies two things. First, it implies that 1659’s
exposure to any liability to Mr. Sellors from the fire is to be extinguished. It makes
no legal or business sense for 1659 to agree to dismiss claims Mr. Sellors has
against it arising from the cottage fire as stated in the Statement of Claim, and not

release other potential claims not so stated.

[43] Second, it also implies that 1659’s exposure to losses arising from the fire
includes any that Mr. Sellors may claim directly, or any that any other person may
claim in his name or on his behalf. It makes no legal or business sense that 1659
would seek a release only of Mr. Sellors action, leaving it exposed to third party

claims.

Are There Other Implied Terms?

[44] Mr. Sellors, in his post settlement correspondence, and in his argument,

appears to argue that there are other issues not addressed in 1659’s offer, which
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means there is no settlement. These include the adequacy of the arbitrator’s
decision, the adequacy of the remedial work re spoke damage and off gassing,

1659’s storing of Mr. Sellors movable property, and the storage costs.

[45] |disagree. The dismissal without costs is meant to be an end to the dispute
between Mr. Sellors and 1659. That includes the return of his property stored by

1659 and the cost of such storage.

Should the Settlement be Enforced?

[46] This question requires the Court to review the entirety of the circumstances
and exercise its discretion to answer the question ‘Would it be unfair to enforce the

settlement?” In the circumstances of this case, the answer is “no”.

[47] Mr. Sellors was represented by counsel when the offer was sent on 6
September 2023 and remained so for 19 days thereafter. 1659’s offer was sent to
Mr. Sellors’s counsel. Mr. Sellors counsel had an obligation to explain the offer to
Mr. Sellors. | conclude that she did. If she found the offer to be unclear, she ought

to have said so before Mr. Sellors accepted it.

[48] As indicated, above, 1659’s offer, although short, would have been clear to
any solicitor receiving it. It meant that in exchange for the dismissal of the action,

1659 would not pursue any claim it had to costs. Implicitly, Mr. Sellors was required
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to sign a release releasing 1659'’s liability arising from the cottage file, otherwise,

there would be no clear end to 1659’s potential liability.

[49] Further, it is implicit that an end to all claims arising out of the cottage fire
meant that 1659 would return any of Mr. Sellors’ property that it had, and not

charge for the storage, since the cost of storage was a cost being waived.

[50] Finally, | find that the implied release terms are as contained in the first to
fifth paragraphs of the release attached as Schedule A to the Notice of Motion in
this motion are those necessary to give effect to the settlement the parties agreed
to. | make no order that Mr. Sellors sign a release containing those clauses. |

impose them judicially as part of the settlement agreed to,

ORDER

[51] Given my findings above, | order as follows:

a) The parties settled the action. It is dismissed;

b) There are no costs of the action (other than the costs of this

motion yet to be determined);

c) The implied release terms are as contained in the first to fifth
paragraphs of the release attached as Schedule A to the Notice
of Motion in this motion are those necessary to give effect to the

settlement the parties agreed to; and
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d) | make no order that Mr. Sellors sign a release containing those
clauses. He agreed to those terms as part of the agreement. |

impose them judicially as part of the settlement agreed to.

Trimble J.

Released: September 24, 2024
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