
When an insurance adjuster or lawyer settles a claim with a self-
represented claimant in either the accident benefits or tort side, 
trouble may be brewing.   You may do everything right such as 
obtain an executed release and explain the provisions of the 
release but still have a Judge rescind the settlement.  This is what 
happened in the recent decision of Williams v. Condon (2007).  In 
that case the claimant was involved in a motor vehicle accident in 
October, 2002 when he was struck as a pedestrian resulting in him 
suffering from an ACL tear which required reconstructive surgery 
approximately 1.5 years post-accident.  He was entitled to receive 
accident benefits and sue in tort as against the same insurance 
company.  The Plaintiff was employed as a high-rise window 
cleaner earning approximately $1,000.00 on a weekly basis and 
was entitled to $400.00 weekly for income replacement benefits as 
well as a top-up from the tort defendant insurer.  He was receiving 
cheques from both without commencing an action.

The claimant was self-represented.  As a result of his injuries he 
was off-work, became depressed, and began consuming alcohol 
at a rate of 10-12 “king” cans of beer on a daily basis commencing 
at 6:00am.  His primary concern throughout the initial time period 
was the replacement of his income as he had no source of financial 
support other then his job.  Within two-three months of the accident 
the claimant inquired from the insurer as to whether he could settle 
both the accident benefits claim and tort claim.  The claimant 

attended at the office of the insurer (both the accident benefits and 
tort adjusters worked at the same office) and settled the accident 
benefits claim for a further 12 weeks of income replacement 
benefits as well as a gym membership while as the tort claim for 
another 12 weeks for the past income loss shortfall.  In monetary 
terms the accident benefits carrier agreed to pay $5,300.00 for a 
full and final release and the tort defendant $2,400.00.  Nothing was 
paid for general damages.  The releases were executed that day.

Sometime thereafter, he retained a lawyer.
The claimant moved to rescind only the tort release.  Although this 
particular case revolves around only the rescission of the tort release, 
the same principles apply for an accident benefits settlement.  The 
claimant attempted to rescind the settlement on the basis that 
he was drunk at the time of the execution of the release (lack of 
capacity) and that the settlement was unconscionable.

The drunkenness defence was not 
accepted.
The key issue was whether or not the settlement was 
unconscionable.  The allegation that a bargain is unconscionable 
revolves around the principle of (1) an unfair bargaining advantage 
and, (2) that the settlement was grossly improvident.  Essentially the 
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stronger party (i.e. an insurance company) overreached to obtain a 
bargain which is highly beneficial to the insurer to the detriment of 
the weaker claimant.

In many cases involving self-represented claimants, (this includes 
claimants represented by a family member or friend), the insurance 
company will have an unfair bargaining advantage.  In the Williams 
case the claimant had completed high school, had previously 
worked as a real-estate agent for some years negotiating the sale 
of homes, and at the time of the earned approximately $52,000.00 
a year.  However, at the time of the settlement he was in precarious 
financial circumstances and was entirely dependant on the cheques 
that he received from the insurer in order to survive.  On the flip side 
of the coin, he was faced with two experienced adjusters with many 
years of experience.  The typical David vs. Goliath scenario.  The 
Court therefore found that there was unequal bargaining power.

The second part of the test is to determine whether the bargain 
struck was improvident.  In this case the claimant had not 
completed his course of physiotherapy, had yet to attend his 
scheduled appointment with an orthopaedic specialist, had 
expressed concern about his ability to return to work, and the 
adjusters proceeded on the mistaken assumption that the Plaintiff 
had suffered a knee sprain as opposed to a tear (although this has 
been diagnosed within the materials available to both adjusters).  
The Court found that the settlement of the tort claim for $2,400.00 
was clearly unfair to the Plaintiff based on what was known and still 
undetermined at the time.

I expect that the Court would have set-
aside the accident benefits settlement if 
so asked as well.
Firstly, there is no obligation on an insurer to insist that a self-
represented claimant obtain counsel.  Secondly, if a claimant 
is represented by a lawyer or an experienced paralegal (on the 
accident benefits side) an insurer should not hesitate from entering 
into a great deal for the insurance company.

When dealing with claimants who are representing themselves, 
or have inexperienced agents (non-lawyers) representing them, 
an insurer should be wary.  In the Williams case, nothing was paid 
for general damages and only $2,400.00 was paid for income loss.  
The main concerns for the Court were that the claimant’s future 
health remained uncertain and that he was desperate for money.  
Although there is no obligation on the insurer to ensure that such 
a claimant obtains a reasonable settlement, there appears to be an 
obligation to ensure that he is not taken advantage of.

This is especially true of claimants who have limited education, 
low-paying jobs, have suffered potentially disabling injuries, and 
are looking for a quick resolution because they need the money.  
Judges will undoubtedly feel sympathy for such individuals and 
likely be inclined to rectify what they perceive to be a wrong.  The 
better the deal for the insurer, the more likely it is open to rescission.

Although there are many more accident benefits settlements with 
self-represented claimants then on the tort side, tort adjusters 
should also be cautious about settling files with paralegals.  Unlike 
accident benefits claims in which a paralegal can represent a 
claimant at the Financial Services Commission of Ontario, a 
claimant must be represented by a lawyer in a court proceeding 
(or be self-represented).  As such, a Court may question the advice 
and expertise of a paralegal’s representation of a claimant in a tort 
matter if the insurer achieves an excellent settlement.  Indeed, a 
Judge may question whether the paralegal settled the file not in 
his client’s interests but rather to get paid himself as opposed to 
referring the file on to a lawyer.

My advice is that when you are dealing with self-represented 
claimants that you attempt to achieve a resolution that is on the 
lowest end of the reasonable settlement range, with an eye on 
whether you will be able to defend such a settlement on the witness 
stand in Court.
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